
Town of Davidson 
Board of Adjustment Hearing 

Town Hall and Community Center 
Community Room 120 

251 South Street 
Monday, October 27, 2025 at 6:00 PM 

I. CALL TO ORDER

II. ROLL CALL AND DETERMINATION OF QUORUM

III. CHANGES TO THE AGENDA

IV. REVIEW/APPROVAL OF MINUTES

a. Review/Approval of the September 29, 2025 Minutes
Summary: Review/Approve Minutes

V. NEW BUSINESS

a. Watershed Review Board - Shearer Street Townhomes Built-Upon Area
Averaging
Summary: i. Explanation of built upon area averaging process
ii. Decision by Watershed Review Board

VI. OLD BUSINESS

a. 514 Walnut Street – Variance Request
Summary: i. Explanation of Quasi-Judicial Proceeding
ii. Presentation of Evidence
iii. Deliberation and Decision by Board

VII. ADJOURNMENT
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Town of Davidson Board of Adjustment 
Minutes 

September 29, 2025 
 
I. Call to Order:  The meeting was called to order by Chairman Shawn Copeland at 6:30 

pm on September 29, 2025. 
 
II.  Roll Call, Determination of Quorum 
 

Present Members: Shawn Copeland (Chair), Waller Blackwell (Vice Chair), Jason 
Ridenhour, David Lusk, Mendy McNeel, Sarah Cummings (ETJ), Rick Pacious (Alternate, 
ETJ), and Tom Watson (Alternate) 
Town Representatives: Andrew Golden (Staff), Karen Wolter (Town Attorney), Jason 
Burdette (Planning Director) 
Board of Adjustment Representative: Ryan Bolick (BOA Attorney) 

 
III.  Changes to the Agenda: None 
 
IV.  Review/ Approval of Minutes 
 

A. Review/Approval of the January 27, 2025 Minutes 
Motion to recommend approval of the minutes: 
• Motion:  David Lusk 
• Second:  Mendy McNeel 
• Vote:   8-0 (All in Favor, Motion Passed Unanimously) 

 
V.  New Business 

A. 514 Walnut St – Variance Request 
 
Chairman Copeland recused himself from the hearing due to conflicts of interest. 
Vice Chair Blackwell proceeded to lead the hearing. There were no other conflicts, 
and the two alternates were released.  
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A request to postpone the hearing was made by Mr. James Davis (Applicant). The 
Applicant learned at 3 pm that day that his son was scheduled for surgery the next 
morning in Winston-Salem. His attorney reached out to Mr. Bolick to notice the 
Board and state that if they were not granted the request for postponement, then 
the variance request would be formally withdrawn and subsequently resubmitted 
at a later date. Mr. Bolick discussed the timeline of messages for requesting 
postponement.  
 
Mr. Blackwell asked what the Board’s options were. Mr. Bolick stated the options 
were to grant the continuance or hear the matter tonight. Mr. Davis stated he was 
not prepared to go through the hearing at this time without his counsel present. 
The Town was willing to grant a delay, granted that it was the last time as this 
would be the fifth time a delay had been granted to the Applicant.  
 
Ms. Wolter reiterated that both parties are under an order by the court to hear the 
requested variance and was unsure if the applicant had the authority to withdraw 
the variance request. Mr. Blackwell stated that there is no time line for when the 
variance is to be heard. Mr. Lusk asked for reasons for previous delays. Mr. Golden 
went over the previous delays for October 19, 2023, November 27, 2023, February 
26, 2024, & March 27, 2024. All parties agreed to postpone the hearing for October 
27, 2025, immediately following the 6:00 pm Planning Board meeting.  

Motion to postpone the 514 Walnut Variance hearing to October 27, 2025 following 
the Planning Board meeting at 6:00 pm: 

• Motion: Jason Ridenhour 
• Second: Mendy McNeel 
• Vote:   5-0 (All in Favor, Motion Passed Unanimously) 

 

VI. Adjournment 

Motion to adjourn the September 29, 2025 Board of Adjustment meeting: 

• Motion: Jason Ridenhour 
• Second: Mendy McNeel 
• Vote:   5-0 (All in Favor, Motion Passed Unanimously) 

 

There being no further business before the Board, the meeting was adjourned at 6:55 pm.  
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Approved:  

 

_________________________  

Shawn Copeland 

Chair of the Board of Adjustment 
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BUILT-UPON AREA AVERAGING: STAFF REPORT 

Date:  October 27, 2025 

To:  Board of Adjustment (Watershed Review Board) 

From: Planning Department  

Re:  Habitat for Humanity Shearer Street Townhomes – Built-Upon Area Averaging Request 

 

INTRODUCTION 
 
APPLICANT INFO  

▪ Developer/Owner: Habitat for Humanity 

▪ Location:  

o Donating Lot – 955 Shearer Street, Davidson, NC 28036 (Mecklenburg County PID 

00328248) 

o Receiving Lots – 968 & 970 Shearer Street, Davidson, NC 28036 (Iredell County 

PIDs 4654255730.000 & 4654255735.000)  

▪ Planning Area(s): Neighborhood Center I 

 

SUMMARY 

Habitat for Humanity requests approval of a Built-Upon Area Certificate in accordance with 

Davidson Planning Ordinance (DPO) Section 17.8 in order to construct three affordable 

townhome units at 968 & 970 Shearer Street.  

 

PLANNING STAFF REVIEW  
 

Below is a summary of the relevant standards found in the Davidson Planning Ordinance (DPO), 

along with an explanation of how the proposal complies with those standards.  

 

PROCESS & BUILT-UPON AREA AVERAGING REQUIREMENTS (DPO 17.8) 

Built-Upon Area (BUA) Averaging allows parcels located within the Lake Norman Critical 

Watershed to obtain additional development rights through an increase in a site’s built-upon area 

(BUA) by averaging the total BUA of the developing lot (i.e. “receiving lot”) with the 

total BUA of an undeveloped/less developed lot within the same watershed and jurisdiction 

(“donating lot”). This is accomplished by transferring undeveloped area on a donating lot to a 

receiving lot via a BUA Averaging Certificate, which includes a non-revocable easement, metes 

and bounds description, and recorded plat of the area(s) to remain undisturbed. The BUA 

Averaging Certificate requires approval by the Watershed Review Board, a sub-set of the Board 
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of Adjustment. The Watershed Review Board will review the draft plat and supporting materials 

that will serve to record the conserving of land on the “Donating Lot” and the transfer of BUA 

(i.e., hardscape) to the “Receiving Lots.” Once approved, the NC Dept. of Environmental Quality 

receives a copy of the relevant documents.  

 

REQUEST DETAILS 

Habitat for Humanity requests the transfer of BUA from Donating Lot 955 Shearer Street, 

Davidson, NC 28036 (Mecklenburg County PID 00328248) to Receiving Lots 968 & 970 Shearer 

Street, Davidson, NC 28036 (Iredell County PIDs 4654255730.000 & 4654255735.000). The 

draft plat (Exhibit D) identifies an 8,534 sq ft area at the rear of the Donating Lot to remain in an 

undisturbed vegetated state. Of this 8,534 sq ft area, 2,048 sq ft or 24% will be donated to the 

Receiving Lots as allowable BUA. Resulting BUA permitted on Receiving Lots is 3,774 sq ft  

and 3,668 sq ft or 7,442 total sq ft as outlined in Figure 1 below. All lots will remain under Lake 

Norman Critical Watershed low density BUA thresholds. 

 

 

 

 
Figure 1. BUA Chart from Draft Plat (Exhibit D) 

 

BUAA REQUIREMENTS 

DPO 17.8.1 lists various Eligibility, Process, and Documentation requirements that apply to the 

BUA Averaging process. The table below provides a summary of requirements and whether the 

proposal meets the requirements.  

 

BUA Averaging Requirements Summary 

 Requirement Satisfied/Not Satisfied 

 

B.  

 

Uses: Eligible uses include projects featuring affordable 

housing or classified as Civic/Educational/Institutional 

uses 

 

Satisfied – Habitat will 

construct three affordable 

townhome units on Receiving 

Lots 

 

 

1. 

 

Ownership: Only the parcel owners may apply and land 

not under direct owner control may not be included (i.e., 

right-of-way, etc.) 

 

 

 

Satisfied – Habitat owns both 

Donating & Receiving Lots 

Donating Lot Receiving Lots 
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2. 

 

Pre-Existing Variance: Neither parcel may have 

received or require a variance.  

 

 

Satisfied – Donating & 

Receiving Lots have not 

received and will not require a 

variance 

 

 

3. 

 

Location: Both parcels must be located in the Lake 

Norman Watershed and within the Town of Davidson’s 

planning jurisdiction.  

 

Satisfied – Donating & 

Receiving Lots are in the Lake 

Norman Critical Watershed & 

within the Town of Davidson’s 

Planning Jurisdiction 

 

 

4. 

 

Transferability: A property in a more restricted 

watershed area shall not acquire BUA from a property in 

a less restricted watershed area.  

 

 

Satisfied – Donating & 

Receiving Lots are in the same 

watershed area 

 
 

5. 

 

Overall Area: The cumulative BUA of all participating 

parcels shall not exceed the BUA that would be allowed 

if the parcels were developed separately. 

 

Satisfied – Donating & 

Receiving Lots will comply 

with low density BUA 

requirements (max. 24% BUA) 

 
 

6. 

 

Buffers: All parcels must meet applicable watershed 

buffer requirements. 

 

 

Satisfied – Donating & 

Receiving Lots comply with 

applicable buffer requirements 

 

 

7. 

 

Preservation: The donated area shall remain in an 

undisturbed vegetated or natural state; previously 

developed or graded lots must be revegetated according 

to DPO requirements; and, the donated area shall be 

irrevocable 

 

 

Satisfied – Donated area will 

remain in an undisturbed 

vegetated or natural state per 

draft plat notes 

 

8. 

 

Required Features: Donated area that fronts a right-of-

way must include park or public space amenities. 

 

 

Satisfied – Donated area does 

not front a right-of-way 

 

9. 

 

Stormwater Design: All parcels must meet applicable 

DPO requirements. 

 

 

Satisfied – Donating & 

Receiving Lots will meet 

applicable low-density 

development requirement 

 
 

10. 

 

Design: Built-upon areas must minimize water quality 

impacts. 

 

 

Satisfied – BUA will minimize 

water quality impacts 
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STAFF RECOMMENDATION 
 

Staff recommends approval of a BUA Averaging Certificate in accordance with DPO 17.8 for 

Donating Lot 955 Shearer Street, Davidson, NC 28036 (Mecklenburg County PID 00328248) to 

Receiving Lots 968 & 970 Shearer Street, Davidson, NC 28036 (Iredell County PIDs 

4654255730.000 & 4654255735.000) for development of three affordable townhome units.  

 

RESOURCES & ATTACHMENTS  
 

▪ Davidson Planning Ordinance (DPO): www.townofdavidson.org/planningordinance 

▪ Exhibit A. Shearer Street THs – BUA Averaging Application 

▪ Exhibit B. Shearer Street THs – Survey of Existing Conditions 

▪ Exhibit C. Shearer Street THs – Approved Townhome Development Concept 

▪ Exhibit D. Shearer Street THs – BUA Averaging Plat (DRAFT) 

▪ Exhibit E. Shearer Street THs – Metes and Bounds Description of Donated Area 

▪ Exhibit F. Shearer Street THs – Habitat for Humanity Deed Restrictions  
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DENSITY AVERAGING FORM 

DATE: 

 

 

Note:  Applications will not be considered complete or processed until all required information has been 

provided, including a completed form, fee, and parcel documentation. 

 

1. PARCEL INFORMATION 

 

A. RECEIVING PARCEL 

Owner Information 

 Address:       ▪ Phone #:   

 Owner Name:         

 Email:           

 Applicant/Lot Owner’s Signature:   

Property Information 

 Planning Area Designation:       ▪ Parcel #: 

 Watershed Overlay District:     ▪ Lot Size (Acres):   

 Existing Built-Upon-Area (BUA):                                                              

 Proposed BUA:        ▪ Received BUA:    

 Has a watershed variance ever been granted for this parcel [Y/N]?  

B. GIVING PARCEL 

Owner Information 

 Address:       ▪ Phone #:   

 Owner Name:         

 Email:           

 Applicant/Lot Owner’s Signature:   

Property Information 

 Planning Area Designation:       ▪ Parcel #: 

 Watershed Overlay District:     ▪ Lot Size (Acres):   

 Existing Built-Upon-Area (BUA):                                                              

 Proposed BUA:        ▪ Donated BUA:    

 Has a watershed variance ever been granted for this parcel [Y/N]?  

 

 

 

 

968/970 Shearer Street

Habitat for Humanity of the Charlotte Region, Inc.

980-408-1431

JGraham@HabitatCLTRegion.org

955 Shearer Street

NO

560 SF

003-282-48 (Mecklenburg)

Lake Norman Critical Watershed

003-283-11 & -12 (Mecklenburg)

4654-25-5730 & -5735 (Iredell)NC-1 (Neighborhood Center I)

Lake Norman Critical Watershed

0 SF

7,300 SF 2,048 SF

0.506 Acres

NO

Habitat for Humanity of the Charlotte Region, Inc.

980-408-1431

JGraham@HabitatCLTRegion.org

NC-1 (Neighborhood Center I)

0.365 Acres

560 SF 2,048 SF

8/27/2025

Director of Land Acquisition and 
Development

Director of Land Acquisition and 
Development

08/27/2025

08/27/2025
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2. DESCRIPTION OF REQUEST 

 

C. PROPOSAL DESCRIPTION 

Briefly describe the nature of this proposal, including the general development plan(s) for each parcel and 

whether the parcel(s) intend to utilize the low- or high-density option: 

 

 

 

 

 

 

 

 

 

 

 

 

 

D. METES & BOUNDS DESCRIPTION 

Provide a metes and bounds description of the space(s) to remain undisturbed: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The development located at existing 968/970 Shearer Street will consist of a 3-unit

townhome structure which will provide affordable housing to the area. The project

will require a mitigation payment due to exceeding 10% BUA as part of the Yadkin

Watershed District, as allowed for lots under 1 acre in size. With additional area

granted from the giving parcel, the project will remain within low density with less

than 24% BUA as part of the Lake Norman Critical Area Watershed.

(The bearings herein are referenced to NC Grid North and the distances are ground feet)

BEGINNING at a pipe found having a North Carolina State Plane Coordinate of

N:645,729.07 E:1,452,276.57 (NAD83/2011) (CF:0.99984789); thence with a bearing of

S 40°15'31" W and a distance of 113.13' to a point; thence along the common line with

Lot 9 as recorded in Map Book 36, Page 21 (Mecklenburg County Registry) with a

bearing of N 48°28'28" W and a distance of 150.91' to a point; thence along the common

line with Trane Technologies, LLC as recorded in Plat Book 76, Page 59 (Iredell County

Registry) with a bearing of S 85°47'06" E and a distance of 186.59' to the point of

BEGINNING, having an area of 0.196 acres (8,534 square feet) more or less, as shown on

a survey by Carolina Surveyors, Inc.
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3. RESOURCES 

 

E. DAVIDSON PLANNING ORDINANCE:  Section 17.8 Density Averaging provides an overview of the 

required materials and process and lists the conditions that must be fulfilled for participating 

parcels. 

F. CHARLOTTE-MECK. STORMWATER SERVICES WATER SUPPLY WATERSHED REGULATIONS:  The 

county webpage contains an overview of various regulations that may affect parcels 

participating applying for a Density Averaging Certificate.  
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IT'S THE LAW!

PARCEL ID 003-283-11 & 003-283-12 (MECKLENBURG COUNTY)
4654-25-5730 & 4654-25-5735 (IREDELL COUNTY)

EXISTING SITE AREA 22,476 SF (0.516 AC)
RIGHT-OF-WAY DEDICATION 456 SF (0.010 AC)
PROPOSED AREA 22,020 SF (0.506 AC)

DISTURBED LIMITS 21,750 SF (0.50 AC)

EXISTING ZONING NC-1 (NEIGHBORHOOD CENTER I)
EXISTING USE VACANT
PROPOSED USE TOWNHOME (3 UNITS)

FRONT SETBACK 5 FEET MIN, 10 FEET MAX
SIDE SETBACK 10 FEET
REAR SETBACK 5 FEET

BUILDING HEIGHT
REQUIRED 2 STORIES MIN, 3 STORIES MAX
PROPOSED 2 STORIES

AFFORDABLE HOUSING (7 OR FEWER UNITS)
UNITS REQUIRED 1 UNIT
UNITS PROVIDED 3 UNITS

VEHICULAR PARKING
MINIMUM 1 SPACE PER DWELLING UNIT (3 SPACES)
MAXIMUM 2 SPACES PER DWELLING UNIT (6 SPACES)
PROPOSED 6 SPACES

BICYCLE PARKING N/A

WATERSHED DISTRICT YADKIN DISTRICT
MAX BUA ALLOWED 10% - 3,735 SF (LOW DENSITY)

OPTION MITIGATION PAYMENT (LOT LESS THAN 1 ACRE)

WATERSHED CRITICAL AREA LAKE NORMAN WATERSHED - CRITICAL AREA
RECEIVING LOT 22,020 SF (0.506 AC)
DONATING LOT (PIN 003-282-48) 8,530 SF (0.196 AC) OF TOTAL 15,327 SF (0.352 AC)
TOTAL SITE AREA 30,550 SF (0.701 AC)
MAX BUA ALLOWED 24% - 7,332 SF (LOW DENSITY)

PCCO
UNDISTURBED OPEN SPACE

TOTAL SITE AREA 22,020 SF (0.506 AC)
REQUIRED (BUA < 24%) 25.0% (5,505 SF)
PROPOSED 25.1% (5,517 SF)

BUILT-UPON AREA
PROPOSED (TOTAL ON-SITE) 7,300 SF (23.9%)

BUILDING / FRONT PORCH 2,500 SF
REAR PATIO / FRONT WALKWAY 675 SF
VEHICULAR ALLEY 2,225 SF
PRIVATE DRIVEWAYS 1,450 SF
RESERVED BUA 450 SF (150 SF PER LOT)

TOWN OF DAVIDSON
OPEN SPACE, PARK/PUBLIC SPACE EXEMPT PURSUANT TO THE TOWN OF DAVIDSON
& TREE COVERAGE PLANNING ORDINANCE

STREET TREES (PLANTING STRIP WIDTH 4'-8')
SHEARER STREET (105 LF FRONTAGE)

REQUIRED 1 SMALL MATURING TREE PER 30 LF OF LOT WIDTH
105 LF / 30 LF = 3.5 = 4 TREES

PROVIDED 4 NEW PROPOSED TREES
(LOCATED BEHIND RIGHT-OF-WAY DUE TO
EXISTING 16" WATER DISTRIBUTION MAIN)

LANDSCAPING (9.5.2(C) - BUFFER NOT REQUIRED)
REQUIREMENT PER 40 LF OF PROPERTY BOUNDARY,

2 SMALL MATURING TREES AND 10 SHRUBS
NORTHERN BOUNDARY (148.8 LF*) 8 SMALL MATURING TREES AND 38 SHRUBS

PROPOSED 8 SMALL MATURING TREES AND 40 SHRUBS
SOUTHERN BOUNDARY (173.8 LF*) 9 SMALL MATURING TREES AND 44 SHRUBS

PROPOSED 9 SMALL MATURING TREES AND 45 SHRUBS
EASTERN BOUNDARY (105.0 LF) 6 SMALL MATURING TREES AND 27 SHRUBS

PROPOSED INCLUDED AS PART OF 45'-65' WIDTH OF 
UNDISTURBED OPEN SPACE

*LENGTH OF BOUNDARY ENDS AT UNDISTURBED OPEN SPACE

GENERAL NOTES:

6/9/2025
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Carolina Surveyors, Inc.                                                                       Certificates of Authorization 

P.O. Box 267, Pineville, N.C. 28134                                                                         N.C.: C-1242, S.C.: 886 

704-889-7601                                                                                                             Project No.: 25-0194  

1 
 

 
 

Shearer Street BUA Reallocation 
 

(The bearings herein are referenced to NC Grid North and the distances are ground feet) 
 
BEGINNING at a pipe found having a North Carolina State Plane Coordinate of N:645,729.07 
E:1,452,276.57 (NAD83/2011) (CF:0.99984789); thence with a bearing of S 40°15'31" W and a distance 
of 113.13' to a point; thence along the common line with Lot 9 as recorded in Map Book 36, Page 21 
(Mecklenburg County Registry) with a bearing of N 48°28'28" W and a distance of 150.91' to a point; 
thence along the common line with Trane Technologies, LLC as recorded in Plat Book 76, Page 59 
(Iredell County Registry) with a bearing of S 85°47'06" E and a distance of 186.59' to the point of 
BEGINNING, having an area of 0.196 acres (8,534 square feet) more or less, as shown on a survey by 
Carolina Surveyors, Inc. 
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EXHIBIT B 
 
STATE OF NORTH CAROLINA Habitat for Humanity of the Charlotte Region, 

Inc. 

COUNTY OF MECKLENBURG Declaration of Covenants, Conditions, and 
Restrictions 

 
Habitat for Humanity of the Charlotte Region, Inc. (“Habitat”) is the Declarant. 

RESTRICTIONS 

I.  Residential use of property 

All lots shall be used for residential purposes only, and no structure shall be erected, placed or permitted to 
remain on any lot other than one single family dwelling and any other outbuilding or structure customarily 
incident to such residential use; subject, however, to the provisions set forth herein. 

No lot shall be used for advertising or conducting a business.  No lot shall be used for the purpose of 
generating rental income.  These restrictions do not prohibit Habitat from using the lot for such purposes. 

II.  Building Line Requirements 

a. All permanent structures must adhere to the minimum building setback lines of city building code. 
b. Any existing structure that does not comply with Habitat established restrictions may remain as is, but 

may not be altered to further violate the setback requirements.  In the event of unintentional violations 
Habitat would have the right to change or waive the restrictions as long as those changes or waivers 
don’t violate the building codes for Mecklenburg County. 

c. No detached outdoor structure including storage sheds may be located closer than 3 feet to any side or 
rear lot line, and the structure must be located to the rear of the house. 

III.  Use of Outbuildings Outdoor Storage Buildings and Similar Structures 

No temporary structure shall be allowed to remain on the property.  No trailer mobile home, tent, garage, 
barn or other similar structure shall be used as a residence temporarily or permanently. Outdoor storage 
buildings (sheds) must be structurally sound and outward appearance must be consistent with the house 
located on the lot, including the approximate color of vinyl siding on the house. 

IV.  Parking 

No parking is permitted on the property except in designated areas as identified by pavement or gravel and 
be an extension of original driveway.  If gravel is used it must be contained by borders.  No parking is 
allowed on the sidewalk.  No inoperable vehicle is allowed to remain on the property for more than 30 days.  
This includes vehicles with expired tags and/or inspection stickers. 

V.  Clotheslines 

Clotheslines in the front yard are prohibited.  Fences and porch railings cannot be used as clotheslines. 

VI.  Animals 

All animals kept on the property must be maintained in accordance with local ordinances.  
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VII.  Signs 

No advertising, business or commercial signs of any type or kind shall be erected, placed or permitted to 
remain upon or above any Lot with the exceptions of :  (i) a single sign “For Sale”, which sign shall not 
exceed two feet by two feet in dimension and shall only refer to the premises on which displayed, (ii) 
temporary political signs which shall not exceed five square feet in dimension, and (iii) permanent and 
temporary signs of Habitat on or above any unsold lot. 

VIII.  Recreational or Exercise Equipment 

All swing sets and similar recreational and exercise equipment must be located to the rear of the main 
dwelling.  Basketball goals may be located at paved surfaces on the side or rear of the property within Lot 
line.  

IX.  Outside Furniture 

No furniture designed specifically for indoor use is allowed on the exterior of the house.  Exterior furniture 
designed for outside areas may be placed in the outside areas of any Lot. 

X.  Bulky Items 

Any item that cannot be disposed of properly in a closed container must be coordinated with the City of 
Charlotte for special pick-up and must be placed at the street neatly no more than 24 hours in advance of 
pick-up date.  

XI.  Nuisances, Unsightly Materials and Maintenance of Lot 

All lots must be maintained in accordance with local ordinances. 

XII.  Antennas; Aerials; Satellite Dishes 

No antenna, satellite dish or other reception device having a diameter or diagonal measurement greater than 
24 inches shall be installed on any lot.  The antenna, satellite dish or other reception device of appropriate 
size shall be located only on that portion of the structure on the lot to the rear of the house, which is least 
visible from public view. 

XIII.  Walls, Fences and Hedges 

No fences higher than six (6) feet are permitted on any lot.  Fences are only permitted along the perimeter 
beginning at the front corners of the house, any porch structure excluded, to each side lot line and extending 
to the rear perimeter of the lot.   This restriction shall run with the land and be binding upon Grantee and 
its successors and assigns. 

XIV.  Garbage Cans, Lawnmowers Etc. 

No garbage can, lawnmower or similar equipment may be kept in the front yard of any lot.  Any garbage 
cans, lawnmowers or similar equipment maintained, kept or stored on the side of any house on any lot shall 
be screened by adequate planting or fencing so as to conceal the same from the view of neighboring owners 
and streets.  

XV.   Subdivision of Lot 

No lot may be further subdivided into any smaller lot. 

Page 17 of 190



 
~~ 

XVI.  Changing Elevations 

No owner shall excavate or extract earth from the property for any business or commercial purpose.  No 
elevation changes shall be permitted which materially affect storm water runoff or the surface grade of 
surrounding lots. 

XVII. Non-Discrimination 

During such time as the property described herein is used for a purpose for which assistance under the 
Housing Opportunity Program Extension Act of 1996, P.L. 104-120, was provided or for another purpose 
involving the provision of similar services or benefits, then no person having an interest in this property 
shall refuse services for or accommodation or other benefits to any person with respect to the property on 
account of the person’s race, color, creed (religion), sex or national origin or otherwise engage in 
discrimination conduct of any kind on account of a person’s race,  color, creed (religion), sex or national 
origin with respect to the property.  This covenant shall run with the land. 

GENERAL PROVISIONS 
Covenants Running with the Land 
All provisions of this Declaration shall be construed to be covenants running with the land and with every 
part thereof and interest therein, and every owner or any other person or legal entity claiming an interest in 
any lot, and his heirs, executors, administrators, successors and assigns, shall be bound by all of the 
provisions of this Declaration. 

Effective Period 
The covenants and restrictions of this Declaration shall run with and bind with the land for a term of forty-
five (45) years from the date this Declaration. This 45 year term will restart with each sale, transfer, or 
conveyance of the Property. 

Severability 
In the event that any covenant or restriction of this Declaration shall be unenforceable or invalid under any 
applicable law or be so held by applicable court decision, such unenforceability or invalidity shall not render 
the Declaration unenforceable or invalid as a whole, and in such event, such revision shall be changed and 
interpreted so as to best accomplish the objectives of such unenforceable or invalid provision within the 
limits of applicable law or applicable court decisions 

Affordability Period 
For a period of fifteen (15) years (the “Affordability Period”) the Property shall be sold only to households 
with incomes of eighty percent (80%) or less of Mecklenburg County area’s median income under the 
affordability guidelines as published and amended from time to time by HUD, or other reasonably 
equivalent data in the event such reports are now longer issued.  
 

Shared Appreciation: 
In the event the property shall be sold (including, without limitation, any foreclosure sale, or transfer by 
deed in lieu of foreclosure, or sale to satisfy a judgment lien, tax lien or assessment lien, or any similar 
proceeding), refinanced or otherwise encumbered by Grantee, there shall be due and payable to Grantor, in 
addition to the then unpaid principal balance under the Notes (as defined below) and any other then unpaid 
sums secured by the property, a share of the Appreciation in Value (as defined below) of the property as 
interest hereunder.  
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Such share and such Appreciation in Value shall be computed as follows: 
 
a) From the proceeds of sale net of normal sales and closing costs or from the proceeds of a new mortgage 
loan shall be subtracted the ownership basis of Grantee, which shall be the sum of the initial purchase price 
of the property to Grantee and the cost of such improvements as shall be approved in writing by Grantor 
and paid for by Grantee. The difference, if any, is the Appreciation in Value. Notwithstanding the foregoing, 
the entire proceeds of any secondary or junior mortgage loan shall be deemed Appreciation in Value. 
 
b) If such a sale, refinancing or encumbrancing shall occur within five years from the date of the Deed to 
which this exhibit is attached, all of such Appreciation in Value shall be payable to Grantor. After five years 
from the date of said Deed, Grantee shall be entitled to retain that percentage of the Appreciate in Value, if 
any, equal to 4% per full year of ownership. For example, if ownership has been held for 10 full years from 
the date of the Deed to which this exhibit is attached, Grantee shall retain twenty percent (20%) of the 
Appreciation in Value. The balance of the Appreciation in Value shall be due and payable to Grantor and 
any remaining proceeds of sale (after payment of the balance of the Notes) shall be retained by Grantee or 
otherwise disbursed in accordance with applicable law. 
 

ENFORCEMENT 
Right to Enforcement 
Habitat shall have the right to enforce by any proceeding at law or in equity, all restrictions, conditions, 
covenants, reservations, liens and charges now or hereafter imposed by the provisions of this Declaration.  
Failure to enforce any covenant or restriction herein contained shall in no event be deemed a waiver of the 
right to do so thereafter. 

Grantor’s Right of First Purchase 
At all times from the date of this Declaration, Habitat shall have the first right and option to purchase the 
Property for the current fair market value as determined by an appraisal report prepared by an independent 
appraiser and obtained by Habitat within thirty (30) calendar days of receiving written notice of Owner’s 
intent to transfer.  Within a period of sixty (60) calendar days after said notice is sent by the Owner, Habitat 
shall either complete the purchase of the Property, or issue a conditional waiver of its right to purchase.  In 
the event Habitat declines to exercise its right of first purchase, then Owner is free to offer the Property for 
sale to third Parties in accordance with the Habitat’s conditional waiver. 
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MEMO 
Date:  09/19/2025 
To:  Board of Adjustment 
From:  Andrew Golden, Transportation Planner 
Re:  514 Walnut Street – Variance Request for Accessory Structure Location 
_____________________________________________________________________________________ 
 
1. INTRODUCTION 

 
APPLICANT INFO 
 

 Applicant: James Davis 
 Owners:  James Davis & Mary Abernethy 
 Location:  514 Walnut St, Davidson NC 28036, Parcel: 00705130 
 Area:   0.181 Acres 
 Planning Area:  Village Infill, Green Overlay District 

 
The subject site(s) is currently occupied by a single-family home. James Davis (applicant) owns the single-family 
detached house at 514 Walnut St, Davidson, NC (property). 
 

2. TIMELINE 
 
July 14, 2022: Mr. Davis applied for a pool permit. The permit was approved under the conditions that “pool 
equipment may not encroach into setbacks” (Exhibit B). 
 
August 1, 2022: Mr. Davis argued the definition of a structure, as defined by the Davidson Planning Ordinance 
(DPO), was not applicable to pool equipment. Mr. Golden then explained to him why pool equipment is a 
structure and is therefore not allowed to encroach into setbacks. Mr. Davis complied with the determination 
(Exhibit C). 
 
August 8, 2022: Mr. Davis reached out to the Planning Department with a sketch of a fireplace that he described 
“becomes part of the fence” and asked for staff input (Exhibit D). Mr. Golden responded via phone that he could 
not say if the fireplace would meet DPO regulations based on the sketch provided.  
 
2023: Construction began on a pizza oven/fireplace/outdoor cooking area (“Outdoor Kitchen”), later categorized 
by the Planning Department as an accessory structure. It was built into the side yard setback, 10 - 12 inches from 
the neighbor’s property line at 510 Walnut Street.  The Outdoor Kitchen is approximately 3.5 ft wide x 20 ft long 
x 15 ft high (at highest point) (Exhibit E, Exhibit F, Exhibit G). 
 
April 20, 2023: John Hadden, the adjoining neighbor at 510 Walnut St, Parcel 00705112, sent an email to Jason 
Burdette, Planning Director, expressing concerns about the ongoing projects on the property and their proximity 
to the property line (Exhibit H). 
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April 24, 2023: Mr. Hadden sent a letter to Mr. Davis where he expressed concern that the new porch location 
would not comply with the DPO five-foot setback requirement for accessory structures, placing the porch 
immediately adjacent to his property (Exhibit I). That same day, Mr. Hadden also sent a written letter to Mr. 
Burdette, upset that the project was avoiding the Town’s setback rules (Exhibit J). 
 
June 14, 2023: After visiting the site with Ms. Yvonne Janssen, Planning Technician, at the request of Mr. Davis, 
Mr. Burdette sent an email to Mr. Davis informing him that a complaint had been received and asked for a 
summary and scope of work planned and underway so that staff could determine if a violation had occurred 
(Exhibit K). 
 
July 7, 2023: Mr. Davis submitted a scope and summary of work planned and underway (Exhibit L). 
  
July 11, 2023: Mr. Burdette issued a Notice of Violation (NOV) per NC General Statutes 160D-404 (Exhibit M). 
 
July 14, 2023: After visiting the site with Ms. Janssen at the request of Mr. Davis, Mr. Burdette issued an 
Amended Notice of Violation per NC General Statutes 160D-404 (Exhibit N). 
 
August 29, 2023: Mr. Davis filed an amended appeal to the amended Notice of Violation (Exhibit O) and  
amended variance requests for three separate variances, including the Outdoor Kitchen (Exhibit A). 
 
April 29, 2024: The Board of Adjustment held a hearing for an Appeal of an Administrative Decision during which 
the second variance request was withdrawn. A separate hearing followed for the third variance request, but the 
Board of Adjustment failed to address the first variance request for relief from DPO Section 4.5.8.C.4 and 
4.3.1.D.1 for the Outdoor Kitchen (Exhibit P). 
 
May 20, 2024: The Board issued Findings and Conclusions for the Appeal. In the findings they determined that 
the Outdoor Kitchen was an accessory structure, that the Planning Director was correct in his determination, 
and that the Outdoor Kitchen would therefore need to be removed (Exhibit Q). 
 
June 25, 2024: Mr. Davis filed an appeal to the Superior Court of Mecklenburg County (Exhibit R). The Third 
Claim for Relief addressed the BOA’s failure to render a decision on the variance request for the existing 
Outdoor Kitchen.  
 
August 15, 2025: The Superior Court of Mecklenburg County issued a consent order remanding the original 
variance request to the Davidson Board of Adjustment for review and decision (Exhibit S). 
 
DPO 14.21 outlines variance procedures (Exhibit DD). 
 
 
3. APPLICANT’S REQUEST 

 
The applicant seeks a variance from the requirements of both DPO 4.5.8.C.4 and DPO 4.3.1.D.1 for the Outdoor 
Kitchen as defined as either a structure or a fence/wall so that they may be permitted to keep the height and 
location within the side yard setback.  
 
The applicant claims that strict interpretation of the DPO in relation to the Outdoor Kitchen would create 
unnecessary hardship in the form of emotional distress, devastating mental anguish, financial stress, create a 
daunting and dangerous task of removal, and render the backyard unusable for the near future. The applicant 
claims the hardship is peculiar to the property due to the Town’s previous zoning actions that created a 
significantly smaller lot. They also state that it is due to restrictive side setback rules that require the total of 
both side setbacks in the Village Infill Planning Area to be equal to or greater than 30% of the lot width at the 
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front building line. (Note: Accessory structure location is not regulated by the 30% side yard setbacks. Accessory 
structures are allowed to encroach into side yard setbacks up to five feet from the property line). The applicant 
claims the hardship is not a result of the applicant’s actions as he reasonably and appropriately relied on 
licensed general contractor’s knowledge and expertise, and that the variance request is consistent with the 
spirit, purpose, and intent of the regulation, such that public safety is secured, and substantial justice is 
achieved. 
 
Therefore, the applicant concluded that a variance is the only solution to keep the Outdoor Kitchen. 
 
4. RELEVANT ORDINANCE STANDARDS 

DPO Section 4.5.8.C.4, “Accessory Structures – Location of Accessory Structure” states: 

“In the Rural Reserve and Rural Planning Areas, any accessory structure over 900 square feet shall have a 
minimum 15 feet side yard setback and a minimum 30 feet rear yard setback. In all other circumstances, the 
minimum side yard setback shall be five feet and the minimum rear yard setback shall be five feet.” 

The property is not located in the Rural Reserve or Rural Planning Area; thus, the five-foot setback standard is 
applicable.  

DPO Section 4.3.1.D.1, “General Site Design Requirements – Fences, Hedges, and Garden Walls” states:  

“All Planning Areas: Fences, hedges, and/or garden walls located in front of the building line shall be no greater 
than three feet in height and fences shall be no more than two-thirds solid. Fences, hedges, and/or garden walls 
located behind the front building line shall be no greater than six feet in height. Chain link fencing is allowed in 
rear yards only. Hedges, garden walls, or fences may be built on property lines or as the continuation of building 
walls. For buildings on corner lots, both facades fronting a street shall be considered a front building line for 
purposes of fencing, hedges, and garden walls.”  
 
If the Outdoor Kitchen were to be considered a fence, it exceeds the allowable height. (Note: the Board of 
Adjustment has already determined that the Outdoor Kitchen is considered an Accessory Structure). 
 
5. STATUTE REQUIREMENTS 
 
The applicant filed a variance request per DPO Section 14.21. This section grants the Board of Adjustment the 
right to hear and decide requests for variances from the DPO pursuant to these regulations and in accordance 
with NCGS 160D-705(d).  
 
To grant a variance for the applicant, the Board of Adjustment must determine, based on the evidence provided, 
that all four findings of fact are in the affirmative:  
 

1. Unnecessary hardship would result from the strict application of the regulation. It shall not be necessary 
to demonstrate that, in the absence of the variance, no reasonable use can be made of the property.  

2. The hardship results from conditions that are peculiar to the property, such as location, size, or 
topography. Hardships resulting from personal circumstances, as well as hardships resulting from 
conditions that are common to the neighborhood or the general public, may not be the basis for 
granting a variance. A variance may be granted when necessary and appropriate to make a reasonable 
accommodation under the Federal Fair Housing Act for a person with a disability.  

3. The hardship did not result from actions taken by the applicant or the property owner. The act of 
purchasing property with knowledge that circumstances exist that may justify the granting of a variance 
shall not be regarded as a self-created hardship.  
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4. The requested variance is consistent with the spirit, purpose, and intent of the regulation, such that 
public safety is secured, and substantial justice is achieved.  

 
NCGS 160D-705(d) also indicates that “appropriate conditions may be imposed on any variance, provided that 
the conditions are reasonably related to the variance.” 
 
6.  CONCLUSIONS & PROCESS 
 
The Board of Adjustment issued findings that determined the majority of the Outdoor Kitchen (the section in 
question) is an accessory structure, was constructed within the setback, and is therefore in violation of the DPO. 
A small portion was determined to be a wall and was permitted to stay (Exhibit Q). 
 
Accessory structures that meet or exceed 12 ft in any dimension require a building permit. No building permit 
application was ever received for the Outdoor Kitchen.  
 
Accessory structure location is not regulated by the 30% side yard setbacks. Accessory structures are allowed to 
encroach into side yard setbacks up to five feet from the property line within all planning areas throughout the 
Davidson town limits (Exhibit CC). 
 
The Town did not create these lots. The Town approved lots submitted by a developer as part of the Davidson 
Springs Master Plan that were compliant with the DPO (Exhibit EE). The location, size, and topography of the 
property are consistent with similar parcels in the neighborhood (Exhibit FF). 
 
The applicant wishes to be granted a variance allowing for the Outdoor Kitchen to encroach into the side yard 
setback, approximately 10 – 12 inches from the side yard property line. This is approximately 4’ – 4’- 2” further 
into the side yard setback than the DPO allows.  
 
The Outdoor Kitchen is of a size and is located such that it is in violation of DPO § 4.5.8.C.4 or DPO § 4.3.1.D.1. 
The applicant must secure a variance from the Board of Adjustment to legally allow for the Outdoor Kitchen 
within the required setback. 
 
 
 
 
 
 
    
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Page 23 of 190



 
 
7.  EXHIBITS 
          
 Exhibit A Amended variance application 
 Exhibit B Approved pool permit    
 Exhibit C Response to Planning Dept. – Swimming pool equipment setback 
 Exhibit D Fence idea email 
 Exhibit E Variance site plan documents 
 Exhibit F Site plan documents 
 Exhibit G Outdoor Kitchen photos 
 Exhibit H Email Hadden to Burdette 
 Exhibit I Haddon letter to Davis 
 Exhibit J Haddon letter to Burdette 
 Exhibit K Email notice to Davis 
 Exhibit L Scope of work response 
 Exhibit M Original Notice of Violation 
 Exhibit N Amended Notice of Violation 
 Exhibit O Amended appeal application 
 Exhibit P BOA Minutes April 29, 2024 
 Exhibit Q Findings and Conclusions appeal 
 Exhibit R Appeal of BOA decision  
 Exhibit S Consent order remanding to BOA 

 
 Exhibit AA DPO Section 2.2.4 & 2.3.4 
 Exhibit BB DPO Section 4.3.1.D 
 Exhibit CC DPO Section 4.5.8 
 Exhibit DD DPO Section 14.21 & 14.22 
 Exhibit EE Davidson Springs Subdivision Phase 1 Plat 
 Exhibit FF Vicinity Maps 
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BOARD OF ADJUSTMENT
514 Walnut St

Variance Request for Accessory 
Structure

Andrew Golden,
Staff Liaison
BOA Case
September 29, 2025
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BOARD OF ADJUSTMENT – 9/29/2025

In Your Packets: 
 Meeting Agenda

 Staff Analysis

 Exhibit Packet

 DPO Sections

 Photos & Site plans

 Other relevant documents
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BACKGROUND
▪ James Davis (applicant)

▪ 514 Walnut St, PID: 00705130 (property)

▪ 0.181 Acres

▪ Single Family Detached House

▪ Planning Area: Village Infill, Green Overlay
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VICINITY MAPS
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VICINITY MAPS
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VARIANCE REQUEST

• The applicant wishes to be granted a variance allowing for the Outdoor 
Kitchen to encroach into the side yard setback approximately 4 feet - 4 
feet 2 inches further than the DPO allows. 

• In the event that the BOA determined that the Outdoor Kitchen was a fence or 
garden wall, the applicant also requested a variance for fence height. However, the 
BOA determined that the Outdoor Kitchen is not a fence or garden wall, thus 
rendering the variance request moot. 
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TIMELINE

• July 14, 2022: Mr. Davis applied for a pool permit. The permit was approved under the 

conditions that “pool equipment may not encroach into setbacks” (Exhibit B).

• August 1, 2022: Mr. Davis argued the DPO definition of a structure was not applicable to 

pool equipment. Mr. Golden then explained why pool equipment is a structure and is 

therefore not allowed to encroach into setbacks. Mr. Davis complied with the 

determination (Exhibit C).
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TIMELINE
• August 8, 2022: Mr. Davis reached out to the Planning Department with a sketch of a 

fireplace that he described “becomes part of the fence” and asked for staff input (Exhibit 

D). Mr. Golden responded via phone that he could not say if the fireplace would meet 

DPO regulations based on the sketch provided.
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TIMELINE
• 2023: Construction began on the 

“Outdoor Kitchen.” Mr. Davis admitted 

that the accessory structure was built 

into the side yard setback, 10 - 12 inches 

from the neighbor’s property line at 510 

Walnut Street. The Outdoor Kitchen is 

approximately 3.5 ft wide x 20 ft long x 15 

ft high (at highest point) (Exhibit E, Exhibit 

F, Exhibit G).
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SITE IMAGES

Approximate 
Property Line

Approximate 
Property Line

510 Walnut St

510 Walnut St
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SITE PLAN
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TIMELINE

• April 20, 2023: John Hadden, the adjoining neighbor at 510 Walnut St, sent an email to 

Jason Burdette, Planning Director, expressing concerns about the ongoing projects on 

the property and their proximity to the property line (Exhibit H).

• April 24, 2023: Mr. Hadden sent a letter to Mr. Davis where he expressed concern that the 

new porch location would not comply with the DPO five-foot setback requirement for 

accessory structures, placing the porch immediately adjacent to his property (Exhibit I). 

That same day, Mr. Hadden also sent a written letter to Mr. Burdette, upset that the 

project was avoiding the Town’s setback rules (Exhibit J).

Page 36 of 190



TIMELINE
• June 14, 2023: After visiting the site at the request of Mr. Davis, Mr. Burdette sent an email 

to Mr. Davis informing him that a complaint had been received and asked for a summary 

and scope of work planned and underway so that staff could determine if a violation 

had occurred (Exhibit K).

• July 7, 2023: Mr. Davis submitted a scope and summary of work planned and underway 

(Exhibit L).

• July 11, 2023: Mr. Burdette issued a Notice of Violation (NOV) (Exhibit M).

• July 14, 2023: After visiting the site with Ms. Janssen at the request of Mr. Davis, Mr. 

Burdette issued an Amended Notice of Violation (Exhibit N).
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TIMELINE

• August 29, 2023: Mr. Davis filed an amended appeal to the amended Notice of Violation 

(Exhibit O) and amended variance requests for three separate variances, including the 

Outdoor Kitchen (Exhibit A).

• April 29, 2024: The Board of Adjustment held a hearing for an Appeal of an Administrative 

Decision during which the second variance request was withdrawn. A separate hearing 

followed for the third variance request, but the Board of Adjustment failed to address the 

first variance request for relief from DPO Section 4.5.8.C.4 and 4.3.1.D.1 for the Outdoor 

Kitchen (Exhibit P).
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TIMELINE
• May 20, 2024: The Board issued Findings and Conclusions for the Appeal. In the findings 

they determined that 
1. the Outdoor Kitchen was an accessory structure,
2. the Planning Director was correct in his determination, and 
3. that the Outdoor Kitchen would therefore need to be removed (Exhibit Q).

• June 25, 2024: Mr. Davis filed an appeal to the Superior Court of Mecklenburg County 

(Exhibit R). The Third Claim for Relief addressed the BOA’s failure to render a decision on 

the variance request for the existing Outdoor Kitchen.

• August 15, 2025: The Superior Court of Mecklenburg County issued a consent order 

remanding the original variance request to the Davidson Board of Adjustment for review 

and decision (Exhibit S).
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APPEAL DETERMINATION
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PURPOSE OF HEARING –Variance Request 

• The applicant wishes to keep a 3.5 ft wide x 20 ft long x 15 ft high Outdoor 

Kitchen both within the side yard setback and at the current height. 

• The accessory structure is built into the side setback,  ~ 10 -12 inches from 

the property line.

• Classified as an accessory structure by Davidson Planning Department 

and affirmed by the Board of Adjustment. 

• Per DPO 4.5.8.C.4, the minimum side yard setback for an accessory 

structure is 5 ft. 
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BOA DETERMINATION IN THE APPEAL 
• The BOA determined in their Appeal of Administrative decision findings that:

1.  The Outdoor Kitchen is a Structure as defined by the DPO because it is constructed 

and installed on the Property and is located and can be used on land.

2. The Outdoor Kitchen is an above-ground structure that is subordinate in area and 

purpose to the principal residence on the Property and is therefore an Accessory 

Structure.

3. The accessory structure is located within the side setback and is in violation of DPO 

Section 4.5.8.C.4.
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ADDITIONAL INFORMATION
• Accessory structure location is not regulated by the 30% side yard setbacks as mentioned 

in the variance application. Accessory structures are allowed to encroach into side yard 

setbacks up to five feet from the property line within all planning areas throughout the 

Davidson town limits and ETJ (Exhibit CC).

• The Town did not create these lots as mentioned in the variance application. The Town 

approved lots submitted by a developer as part of the Davidson Springs Master Plan that 

were compliant with the DPO (Exhibit EE). The location, size, and topography of the 

property are consistent with similar parcels in the neighborhood (Exhibit FF).
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RELEVANT ORDINANCES
DPO Section 4.5.8.C.4, “Accessory Structures – Location of Accessory 
Structure” states:

• “In the Rural Reserve and Rural Planning Areas, any accessory structure 
over 900 square feet shall have a minimum 15 feet side yard setback and a 
minimum 30 feet rear yard setback. In all other circumstances, the 
minimum side yard setback shall be five feet and the minimum rear yard 
setback shall be five feet.”
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REQUIRED FINDINGS OF FACT (GS 160D-705(d))
Must confirm in the affirmative all 4:

1. Unnecessary hardship would result from the strict application of the regulation. It shall 
not be necessary to demonstrate that, in the absence of the variance, no reasonable 
use can be made of the property. 

2. The hardship results from conditions that are peculiar to the property, such as location, 
size, or topography. Hardships resulting form personal circumstances, as well as 
hardships resulting from conditions that are common to the neighborhood or the 
general public, may not be the basis for granting a variance. A variance may be 
granted when necessary and appropriate to make a reasonable accommodation 
under the Federal Fair Housing Act for a person with a disability. 

3. The hardship did not result from actions taken by the applicant or the property owner. 
The act of purchasing property with knowledge that circumstances exist that may 
justify the granting of a variance shall not be regarded as a self-created hardship. 

4. The requested variance is consistent with the spirit, purpose, and intent of the 
regulation, such that public safety is secured, and substantial justice is achieved. 
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Questions? 
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For the best experience, open this PDF portfolio in
 
Acrobat X or Adobe Reader X, or later.
 

Get Adobe Reader Now! 
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From: James Davis
To: Andrew Golden
Subject: James Davis: Fence Idea
Date: Monday, August 8, 2022 3:19:37 PM

---------- Forwarded message ---------
From: James Davis <jamestdavislaw@gmail.com>
Date: Mon, Aug 8, 2022, 3:07 PM
Subject: James Davis: Fence Idea
To: Tinaz, Andrew <antinaz@davidson.edu>

GA Andrew,

Personal thoughts on the below being approved (not formal or the Town's official position?
The fireplace becomes part of the fence. Thanks!

- james

Page 75 of 190

mailto:jamestdavislaw@gmail.com
mailto:agolden@townofdavidson.org
mailto:jamestdavislaw@gmail.com
mailto:antinaz@davidson.edu


Page 76 of 190



Page 77 of 190



1

Andrew Golden

From: James Davis <jamestdavislaw@gmail.com>
Sent: Tuesday, September 26, 2023 10:32 AM
To: Andrew Golden
Subject: Davis 514 Walnut St. Site Map
Attachments: CamScanner 09-26-2023 10.12.pdf; CamScanner 09-26-2023 10.08.pdf

Follow Up Flag: Follow up
Flag Status: Flagged

Good Morning Andrew, 

See attached site plan docs. 

A. Structure as defined by Webster’s Dictionary / Fence  
i. Fence: Approx. 6ft H x 5 W  3W at Top. 

ii. Variance Request: Approx. 6 ft. 

B. Side Patio:  
i. Covered Porch Variance Request: Approx. 2ft 

ii. House cornices may be placed within 2 ft of side setback 

C. Property Line:  
i. Approx. 10-12 inches from A and B. 

D. Front Yard Fence:  
i. Approx. 4ft W and 42 inches H. 

ii. Front Fence Variance Request: Approx. 5-6 inches 

E. Approx. distance from House  Property Line 

F. 5ft Setback 

  

Thanks for your patience, and please don’t hesitate to reach out if you have any questions. Thanks! 

Best regards, 

- James 
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CamScannerPage 79 of 190
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Outdoor Kitchen Photos
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1

Andrew Golden

From: Jason Burdette
Sent: Wednesday, June 14, 2023 3:23 PM
To: jamestdavislaw@gmail.com
Cc: Yvonne Janssen
Subject: 514 Walnut
Attachments: IMG_20230510_110355300_HDR.jpg; IMG_20230510_110019558_HDR.jpg; IMG_20230510_

110041385_HDR.jpg

Dear Mr. Davis, 
 
The Town of Davidson Planning Department has received a complaint about the construction work 
underway at your residence located at 514 Walnut Street. Specifically, the complaint concerned current 
construction related to location (in the side yard setback) and height (exceeding fence/wall height of six 
feet). See pictures attached.  
  
Please provide a summary and scope of the work planned and underway so that staff may determine if a 
violation has indeed occurred.  
  
Your swift attention to this matter is greatly appreciated.  
 
 
 

To help protect you r priv acy, Microsoft Office prevented automatic download of this picture from the Internet.
Logo

 

Jason Burdette, AICP 
Planning Director 

Web: www.townofdavidson.org/planning 
Office: (704) 940-9621 

  
 
NOTE: Town Hall offices have moved to a new location at 251 South Street. 
 
*E-mail sent to and/or from this address is subject to North Carolina Public Records Law and may be disclosed to third parties 
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Andrew Golden

From: James Davis <jamestdavislaw@gmail.com>
Sent: Friday, July 7, 2023 8:06 PM
To: Jason Burdette
Cc: Yvonne Janssen
Subject: Re: 514 Walnut

July 7, 2023 

 

Dear Mr. Burdette, 

In re: 514 Walnut Complaint 

      I am in receipt of your email dated June 14, 2023, and write to respond to the Town’s requests. Response,
limited in scope to the objects pictured in your email as of 6/14/2023), is as follows: 

• Summary and Scope of Work Underway: 
  
° There is no work currently underway. 

  
• Summary and Scope of Work Planned: 

 
•  
o Paint front face of brick objects; 
o Install approximate 5ft wood oak beam; 
o Install one (1) gas copper lantern on middle brick object and turn on gas supply; 
o Install two (2) gas copper lanterns on patio columns and turn on gas supply; 
o Install and connect low-voltage landscape lighting; 
o Build an approx. 4ft W x 18-20 inch (H) brick wall, supported by adequate foundation, to hold

back soil and shrub roots between low brick object and brick patio; 
o Install an approx. 16ft W x 27 inch (H) steel and wrought iron fence along brick patio; 
o Install an approx.. 4 ft W x 42 inch (H) steel and wrought iron gate leading onto brick patio; 
o Install three (3) copper pool scuppers; 
o Install two (2) Bolland outdoor 180 speakers along back retaining wall; 
o Landscape back retaining wall; 
o Ensure all plumbing, drain lines, and electrical conduits are appropriately buried and covered with

mulch. 

* Summaries listed above are to the best of my knowledge and good-faith recollection. I am a homeowner,
not a licensed contractor. Omissions and errors are not intentional. I will gladly supplement the above
summaries should additional facts and information become available. 
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      Additionally, please know: 

  

• Licensed contractors performed all of the work; 
• It is my understanding that all necessary permits were pulled and approved; 
• I have no formal construction knowledge, experience, and relied heavily on the GCs to follow

all applicable laws, rules, regulations, and codes; 
• I did not knowingly and/or intentionally violate any applicable laws, rules, regulations, and

codes. 

        I welcome inquiry from the Town, and I am amenable to a site visit at the Town’s convenience. Should the
Planning Board properly find that I did in fact violate a Town ordinance, I pledge to work in-good-faith with the 
Town to address the concerns, issues, and work towards a reasonable resolution and equitable remedy (e.g., 
request a variance, pay reasonable fine, etc…) that is mutually beneficial and meets the spirit of the Town’s
Planning Code. 

  

Respectfully submitted, 

- James 

________________ 

James Thomas Davis, J.D. 

256-303-4638  

 
On Wed, Jul 5, 2023, 1:10 PM Jason Burdette <jburdette@townofdavidson.org> wrote: 

Mr. Davis, 

I’m following up on our earlier request for information (dated June 14). You stated that you would have a 
response last week. Your attention to this matter is greatly appreciated. 

  

Best, 

  

  

Jason Burdette, AICP 
Planning Director 
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To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.
Logo

 

Web: www.townofdavidson.org/planning 
Office: (704) 940-9621 

 

 

  

NOTE: Town Hall offices have moved to a new location at 251 South Street. 

  

*E-mail sent to and/or from this address is subject to North Carolina Public Records Law and may be disclosed to third 
parties 

  

  

From: James Davis <jamestdavislaw@gmail.com>  
Sent: Monday, June 26, 2023 4:18 PM 
To: Jason Burdette <jburdette@townofdavidson.org> 
Cc: Yvonne Janssen <yjanssen@townofdavidson.org> 
Subject: Re: 514 Walnut 

  

Good Afternoon Jason,  

  

    Hope all is well. I left a voicemail and also following up with this email. Writing to let you know I 
received your email. I will provide a response to your requests this week. In the meantime, please feel 
free to reach out.  

  

Thanks, 

  

- james 

256-303-4638  

  

On Wed, Jun 14, 2023, 3:22 PM Jason Burdette <jburdette@townofdavidson.org> wrote: 
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Dear Mr. Davis, 
  
The Town of Davidson Planning Department has received a complaint about the construction work 
underway at your residence located at 514 Walnut Street. Specifically, the complaint concerned 
current construction related to location (in the side yard setback) and height (exceeding fence/wall 
height of six feet). See pictures attached.  
  
Please provide a summary and scope of the work planned and underway so that staff may determine if 
a violation has indeed occurred.  
  
Your swift attention to this matter is greatly appreciated.  

  

  

  

To help protect you r priv acy, Microsoft Office prevented automatic download of this picture from the Internet.
Logo

 

Jason Burdette, AICP 
Planning Director 

Web: www.townofdavidson.org/planning 
Office: (704) 940-9621 

  

  

NOTE: Town Hall offices have moved to a new location at 251 South Street. 

  

*E-mail sent to and/or from this address is subject to North Carolina Public Records Law and may be disclosed to third 
parties 
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NOTICE OF VIOLATION  

 

 

July 11, 2023 
 

James T. Davis and Mary K. Davis (Abernethy) 
514 Walnut St. 
Davidson, NC 28036 
 

RE:  514 Walnut St., Davidson, NC     ZONING:  VI-Green Overlay 
PARCEL NO.:  00705130     MAP NUMBER: M51-763 
        SITE VISIT DATE: 5/10/2023 
 
Consistent with Davidson Planning Ordinance (DPO) section 15.1.2 (Complaints Regarding 
Violations), the town received a complaint regarding a building code and setback violation at 
your residence, 514 Walnut Street. Mecklenburg County Code Enforcement has visited the site 
twice and found no building code violation. However, based upon the photographic evidence 
attached and a site visit by town staff, the Town of Davidson is compelled to issue the following 
Notice of Violation per NC General Statutes 160D-404.  
 
The following provisions of the DPO have been violated: 

▪ DPO 16: Yard, Side, Required: When required by this ordinance or established by 
recorded plat, a minimum distance between the side lot line and the side building line, 
extending from the established setback to the required rear yard. For buildings not set 
back from the street right-of-way, the side yard shall be defined as extending from the 
street line to the required rear yard. 

▪ DPO 4.5.8.C.4: The minimum side yard setback shall be five feet and the minimum rear 
yard setback shall be five feet. 

▪ DPO 4.3.1.D.1: Fences, Hedges and Garden Walls: All Planning Areas: Fences, hedges, 
and/or garden walls located in front of the building line shall be no greater than three 
feet in height and fences shall be no more than two-thirds solid. Fences, hedges, and/or 
garden walls located behind the front building line shall be no greater than six feet in 
height. 
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Per DPO and General Statutes, you have three options available to you. 
 

1) Remedy. Remove all vertical construction located in the setback save for any structure 
determined to be a fence, hedge, or garden wall within 14 days. While patios and fences 
are permitted to encroach into the setback, vertical construction (including fences 
exceeding six feet in height) may not.  

2) Appeal. Per General Statutes Section 160D-705(b), the Board of Adjustment has the 
authority to hear an appeal of this Notice of Violation. The state statute empowers the 
Board of Adjustment to hear and decide appeals from administrative decisions 
regarding administration and enforcement of the zoning regulation or unified 
development ordinance. The provisions of G.S. 160D-405 and G.S. 160D-406 are 
applicable to an appeal. The property owner has 30 days from receipt of written notice 
to file an appeal. Applications are available at the Town of Davidson’s Planning Office 
and on the Town’s website at  www.townofdavidson.org/84/Board-of-Adjustment. If 
the 30-day deadline has passed and an appeal application has not been properly filed, 
then the Board shall have no jurisdiction to hear an appeal of this notice. Your right to 
appeal shall have been forfeited. 

3) Variance. When unnecessary hardships would result from carrying out the strict letter 
of a zoning regulation, the Board of Adjustment shall hear application for variances 
consistent with G.S. 160D-705(d). Variance applications are available at the Town of 
Davidson’s Planning Office and on the Town’s website at 
www.townofdavidson.org/84/Board-of-Adjustment. The property owner has 30 days 
from receipt of written notice to file an application for a variance. If the deadline passes, 
the Board shall have no jurisdiction to grant a variance and your rights for a variance 
shall have been forfeited. 

 
If the violation has not been remedied and there is no application for appeal or variance to the 
Board of Adjustment within the timeframe prescribed by NC General Statutes, the Town 
reserves the right to exercise any one of the remedies consistent with DPO 15.2 (Penalties For 
Violation & Enforcement Mechanisms), that may include Injunction, Order of Abatement, Stop 
Work Order, and Civil Penalty.   
 
If you have any questions about what is required by this Notice, please contact me at 704-940-
9621. 
 
Sincerely, 

 
Jason Burdette, AICP 
Planning Director 
 
Cc: Karen Wolter, Town Attorney 
       Yvonne Janssen, Planning Technician       
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NOTICE OF VIOLATION, AMENDED  

 

 

July 14, 2023 
 

James T. Davis and Mary K. Davis (Abernethy) 
514 Walnut St. 
Davidson, NC 28036 
 

RE:  514 Walnut St., Davidson, NC     ZONING:  VI-Green Overlay 
PARCEL NO.:  00705130     MAP NUMBER: M51-763 
        SITE VISIT DATE: 5/10/2023 
 
Consistent with Davidson Planning Ordinance (DPO) section 15.1.2 (Complaints Regarding 
Violations), the town received a complaint regarding a building code and setback violation at 
your residence, 514 Walnut Street. Mecklenburg County Code Enforcement has visited the site 
twice and found no building code violation. However, based upon the photographic evidence 
attached and a site visit by town staff, the Town of Davidson is compelled to issue the following 
Notice of Violation per NC General Statutes 160D-404.  
 
The following provisions of the DPO have been violated: 

▪ DPO 2.2.4.D.1 Setback Requirements: See attached plat (“Davidson Springs Subdivision, 
Phase 1” July 6, 2009) 

▪ DPO 16: Yard, Side, Required: When required by this ordinance or established by 
recorded plat, a minimum distance between the side lot line and the side building line, 
extending from the established setback to the required rear yard. For buildings not set 
back from the street right-of-way, the side yard shall be defined as extending from the 
street line to the required rear yard. 

▪ DPO 4.5.8.C.4: The minimum side yard setback shall be five feet and the minimum rear 
yard setback shall be five feet. 

▪ DPO 4.3.1.D.1: Fences, Hedges and Garden Walls: All Planning Areas: Fences, hedges, 
and/or garden walls located in front of the building line shall be no greater than three 
feet in height and fences shall be no more than two-thirds solid. Fences, hedges, and/or 
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garden walls located behind the front building line shall be no greater than six feet in 
height. 

Per DPO and General Statutes, you have three options available to you. 
 

1) Remedy. Remove all vertical construction located in the setback save for any structure 
determined to be a fence, hedge, or garden wall within 14 days. While patios and fences 
are permitted to encroach into the setback, vertical construction (including fences 
exceeding six feet in height) may not.  

2) Appeal. Per General Statutes Section 160D-705(b), the Board of Adjustment has the 
authority to hear an appeal of this Notice of Violation. The state statute empowers the 
Board of Adjustment to hear and decide appeals from administrative decisions 
regarding administration and enforcement of the zoning regulation or unified 
development ordinance. The provisions of G.S. 160D-405 and G.S. 160D-406 are 
applicable to an appeal. The property owner has 30 days from receipt of written notice 
to file an appeal. Applications are available at the Town of Davidson’s Planning Office 
and on the Town’s website at  www.townofdavidson.org/84/Board-of-Adjustment. If 
the 30-day deadline has passed and an appeal application has not been properly filed, 
then the Board shall have no jurisdiction to hear an appeal of this notice. Your right to 
appeal shall have been forfeited. 

3) Variance. When unnecessary hardships would result from carrying out the strict letter 
of a zoning regulation, the Board of Adjustment shall hear application for variances 
consistent with G.S. 160D-705(d). Variance applications are available at the Town of 
Davidson’s Planning Office and on the Town’s website at 
www.townofdavidson.org/84/Board-of-Adjustment. The property owner has 30 days 
from receipt of written notice to file an application for a variance. If the deadline passes, 
the Board shall have no jurisdiction to grant a variance and your rights for a variance 
shall have been forfeited. 

 
If the violation has not been remedied and there is no application for appeal or variance to the 
Board of Adjustment within the timeframe prescribed by NC General Statutes, the Town 
reserves the right to exercise any one of the remedies consistent with DPO 15.2 (Penalties For 
Violation & Enforcement Mechanisms), that may include Injunction, Order of Abatement, Stop 
Work Order, and Civil Penalty.   
 
If you have any questions about what is required by this Notice, please contact me at 704-940-
9621. 
 
Sincerely, 

 
Jason Burdette, AICP 
Planning Director 
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Cc: Karen Wolter, Town Attorney 
       Yvonne Janssen, Planning Technician       
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FILED
DATE:August 15, 2025
TIME:4:43: 11 PM
MECKLENBURG COUNTY
CLERK OF SUPERIOR COURT

STATE OF NORTH CAROLBNW. Fairley IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF MECKLENBURG 24CV029218-590

JAMES THOMAS DAVIS, )
)

Petitioner, CONSENT ORDER REMANDING

TOWN OF DAVIDSON, )

Respondent.

Vv.
JURISDICTION TO THE BOARD OF

ADJUSTMENT

THISMATTER comes before the Court upon aWrit ofCertiorari filed in this case seeking
a review of the Town ofDavidson Board ofAdjustment's ("Board") determination that upheld the

administrative determination that Petitioner was in violation of a Town of Davidson Ordinance (
"Administrative Decision"). Further, the Writ seeks review of a request for a variance requested

by Petitioner (the "Variance"). The Decision and Order entered by the Board did not address the

Variance. The Parties therefore consent to a remand of the jurisdiction of this matter to the Board
of Adjustment so that it may render a decision on the requested variance. The Court, having
reviewed the record and the applicable law, and with the consent of the parties, makes the

following findings and orders:

FINDINGS OF FACT

1, The Court has jurisdiction over this matter pursuant to N.C. Gen. Stat. 160A-393,
which governs judicial review of decisions by boards of adjustment.

2. The Petitioner filed a petition for Writ ofCertiorari seeking review of the Board's

decision regarding the Administrative Decision and the Variance.

3. While the Board rendered findings of fact and conclusions supporting it's decision
with respect to the Administrative Decision, it did not render findings and conclusions related to

the Variance.

4. UnderN.C, Gen. Stat. 160A-393(1), the Court has the authority to remand a case to

the decision-making board with instructions for further proceedings.

5. The parties have consented to the remand of this matter to the Board for the purpose
of rendering a decision on the requested Variance.
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ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as

follows:

1. Jurisdiction of this matter is remanded to the Board ofAdjustment for the Town of
Davidson for further proceedings the sole purpose ofwhich is to render a decision on the requested
Variance in accordance with applicable law and procedures. The Board shall issue a decision

regarding the variance request.

2. Petitioner's appeal of the Board of Adjustment's decision related to the

Administrative Appeal is hereby stayed pending the outcome of the Variance hearing and decision

by the Town ofDavidson Board ofAdjustment.

3. In the event either the Town or the Petition seek judicial review of the Board of
Adjustment's decision on the Variance as prescribed underNC law, the Court shall hear the appeal
ofboth the Administrative Decision and the Variance concurrently. This Order does not otherwise
affect the appeal of the Administrative Decision and the potential appeal of the decision on the

Variance other than as set forth herein.

8/15/219/2025
SO ORDERED, this the day of 2025.

he Honorable David H. Strick and

CONSENTED

Ryan T. Vince, omey for Petitioner

4
Ryan D. Bolick, Attorney for Respondent

4905-5316-6174, v. 1
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CERTIFICATE OF SERVICE 

 

 This is to certify that the undersigned has this day served the foregoing CONSENT 

ORDER REMANDING JURISDICTION TO THE BOARD OF ADJUSTMENT on all of 

the parties to this cause by: 

____ Depositing a copy hereof, postage prepaid, in the United States Mail, addressed to 

the attorney for each said party as follows: 

 

  X    Via electronic mail addressed to the attorney for each said party as follows: 

 

Ryan T. Vince 

Robertson & Associates, P.A. 

2730 East W.T. Harris Boulevard, Suite 101 

Charlotte, NC 28213 

rtvince@rlrobertson.com 

 

This the 18th day of August, 2024. 

    CRANFILL SUMNER LLP 

        
      BY: _______________________________ 

       Ryan D. Bolick, NC Bar #26482 

       Attorney for Respondent 

       P.O. Box 30787 

       Charlotte, NC 28230 

       Telephone (704) 332-8300 

       Facsimile (704) 332-9994 

       rbolick@cshlaw.com 
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Planning Areas  I  2.2 Planning Areas 

D A V I D S O N  P L A N N I N G  O R D I N A N C E        2 - 1 9Town of Davidson, NC

2.2.4	 VILLAGE INFILL PLANNING AREA
A.	 DESCRIPTION

The Village Infill Planning Area comprises Davidson’s traditional, residential 
neighborhoods and provides for infill development surrounding the historic town 
center. Streets, sidewalks and greenways in the Village Infill Planning Area must be 
interconnected. A range of housing types is encouraged:  For Master Plan projects on 
lots over three acres a mix of at least two different building types is encouraged.

Additionally, small retail establishments are permitted on corner lots, with restrictions. 
This encourages the provision of small-scale retail and service uses for surrounding 
residential areas. Buildings are restricted in size to promote a local orientation, to be 
pedestrian-oriented, to be compatible with the scale of surrounding residences, and to 
limit any adverse impacts on residential development.

B.	 PERMITTED USES

The following table establishes the permitted uses for the Village Infill Planning Area.  
Uses not listed in the table below are presumed to be prohibited.  (See Section 2.1.3) 
Additional requirements are set out in Chapter 3, Uses with Additional Requirements.
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Planning Areas  I  2.2 Planning Areas 

2 - 2 0        D A V I D S O N  P L A N N I N G  O R D I N A N C E 07.01.21

TABLE 2-12: VILLAGE INFILL USE TABLE
Residential Uses

Bed & Breakfast AR
Day Care Home AR
Family Care Home P
Residential P

Commercial/Office/Retail Uses
Home Occupation AR
Professional Services AR
Retail Secondary AR

Civic/Educational/Institutional Uses
Fire & Police Station P
Government Services P
Recreation Facility, Outdoor AR
Transit Shelter AR

Agricultural Uses
Community Garden P

Infrastructure Uses
Essential Services I AR

Accessory Uses
Use customarily accessory to the principal use P*
Accessory Dwelling AR
Containment Devices for trash & recyclables AR

P = Permitted, AR = Permitted with Additional Requirements

 *Use must be approved by the Planning Director.

C.	 PERMITTED BUILDING TYPES.

The following table establishes the permitted building types for the Village Infill Planning 
Area. Building types not listed in the Building Type Table are presumed to be prohibited 
(See Section 2.1.4). Additional requirements and exceptions are set out in Section 4, Site 
& Building Design Standards.
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Planning Areas  I  2.2 Planning Areas 

D A V I D S O N  P L A N N I N G  O R D I N A N C E        2 - 2 1Town of Davidson, NC

TABLE 2-13: VILLAGE INFILL BUILDING TYPE TABLE

Building Types Allowance Design Review Height

Minimum Maximum

Detached House P - 1 stories 37 feet3

Townhouse P R 2 stories 37 feet3

Attached House P R 2 stories 37 feet3

Mixed Village P R 2 stories 2 stories

Live/Work1 P R 2 stories 37 feet3

Institutional P R 2 stories 37 feet3

Storefront2 P R 2 stories  2 stories

Accessory Structure P See Section 4.5.8 1 story 2 stories

R = Required, P = Permitted
1At least 50 percent of the heated floor area in a live/work building type must contain the 
residential dwellings unit(s).
2Storefront buildings shall be permitted on vacant corner lots only and shall not exceed 
2,500 square feet per story. A corner lot must be vacant for 12 months before a storefront 
building would be permitted. 
3The height is measured from the finished floor elevation of the façade facing the street 
to the ridgeline or the highest point of the roof, where there is no ridgeline, excluding 
chimneys and basements.

D.	 SITE DESIGN STANDARDS

1. 	 Setback Requirements: The following table establishes the required setbacks for the 
Village Infill Planning Area.

2. Open Space Requirements: The following table establishes the required open space 
for the Village Infill Planning Area.  

TABLE 2-14: VILLAGE INFILL OPEN SPACE TABLE

Required % of Development

Open Space Minimum Maximum

10% NA

3. 	 Density Requirements: There are no density requirements in the Village Infill 
Planning Area.
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TABLE 2-15: VILLAGE INFILL SETBACK TABLE
Building 

Types Front Setback Side Setback Rear Setback

Minimum Maximum Minimum Maximum Minimum Maximum
Detached 
House † † †† †† 20 NA

Townhouse 5 10 103 NA 5 NA
Attached 
House † † †† †† 20 NA

Mixed 
Village † † †† †† 20 NA

Live/Work 5 10 10 NA 5 NA
Institutional 0 NA 10 NA 5 NA
Storefront1 0 204 10 NA NA NA
Accessory 
Structure ††† ††† ††† ††† ††† †††

Setbacks are measured in feet.

†In the Village Infill Planning Area, front setbacks for detached and attached houses shall 
be within the minimum and maximum front setbacks for buildings within 500 feet along 
both sides of the same street in either direction AND within ten feet of the front setback 
for the closest house on the same side of the street. For dual-frontage lots, the Planning 
Director may waive the adjacent setback rule requiring the subject house to be within 
ten feet of the closest adjacent house based on the context of the block. Balconies, 
stoops, stairs, open porches, bay windows, and awnings are permitted to encroach up 
to five feet into the front setback area when this procedure is used to determine the 
setback.

††The total of both side setbacks shall be equal to or greater than 30 percent of the lot 
width at the front building line; however no side setback shall be less than five feet. 

†††See Section 4.5.8 for permitted location and setbacks of accessory structures.
1Pedestrian features such as plazas, stoops, walks, and sidewalk cafes, etc., are included 
as part of the front and side setback areas.
2On corner lots, the front setback applies to all street facing facades. 
3Side setbacks apply only to a townhome side wall that is not shared with another 
townhome wall.  
4Setback shall be no more than adjacent house.
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E.	 DEVELOPMENT STANDARDS

For development standards applicable in the Village Infill Planning Area, see the 
following sections:

•	 Section 4, Site & Building Design Standards

•	 Section 5, Affordable Housing

•	 Section 6, Subdivision & Infrastructure

•	 Section 7, Parks & Open Space

•	 Section 8, Parking & Driveways

•	 Section 9, Tree Preservation, Landscaping & Screening

•	 Section 10, Lighting

•	 Section 11, Signs

•	 	Section 17, Watershed Protection Regulations

•	 Section 18, Floodplain Regulations

•	 Section 21, Stream Buffer Regulations

The following are additional development standard(s) in the Village Infill Planning Area.

•	 In each master plan development creating 15 lots or more, 20 percent of the lots 
for detached, townhome, and live/work building types must be no greater than 
32 feet nor less than 18 feet in width. These lots may not be combined to form a 
larger lot. 

•	 A detached house may be demolished only if it is replaced with a residential 
dwelling unit.

•	 The setbacks and building heights in certain overlay districts sometimes exceed 
what is permitted in the Village Infill Planning Area. The stricter regulation shall 
take precedence. 

•	 New development along the lake shall retain 100 percent of the lake shoreline 
for public use. The existing vegetation within this area shall be preserved. This 
area may be dedicated to the Town for general public use. Refer to Section 17 - 
Watershed Overlay District for restrictions on pervious surface in the shoreline 
buffer area. 

F.	 Applicable Overlay Districts

•	 Village Infill Overlay (See Section 2.3.4)
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2.3.4	 (VI-O) VILLAGE INFILL OVERLAY DISTRICTS
A.	 PURPOSE 

The Village Infill Overlay District is established to preserve the character of the older 
parts of Davidson as defined by the Village Infill Overlay Districts. The town’s historic 
core cannot remain static, but its existing character is worth preserving. It is acceptable 
for new houses to be larger than older ones, but not so much larger as to threaten 
neighborhood character. Development in the Village Infill Overlay District should:

•	 Remind one of the surrounding neighborhood;

•	 Recognize the built environment;

•	 Have a human scale; and

•	 Preserve significant trees;

B.	 DISTRICTS

•	 Village Infill Overlay – Red

•	 Village Infill Overlay – Orange

•	 Village Infill Overlay – Yellow

•	 Village Infill Overlay – Green

•	 Village Infill Overlay – Blue

•	 Village Infill Overlay – Purple

The Village Infill Overlay District is depicted on Map 2.3.4.
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C. 	 PERMITTED USES 

The permitted uses within each Village Infill Overly District are those uses which are 
allowed in the underlying planning area.  

D.	 BUILDING TYPES

The permitted building types within each Village Infill Overlay District are those uses 
which are allowed in the underlying planning area.

The following table establishes the maximum height of the primary structure in a Village 
Infill Overlay District. The height of the structure is measured from the finished floor 
elevation of the façade facing the street to the ridgeline or the highest point of the roof 
(where there is no ridgeline), excluding chimneys and basements. Accessory structures 
shall be as outlined in Section 4.

TABLE 2-64: VILLAGE INFILL OVERLAY HEIGHT TABLE
Overlay District Maximum

Red 35’
Orange 32’
Yellow 32’
Green 32’

Blue 35’
Purple 35’

E.	 SITE DESIGN STANDARDS

1. 	 Setback Requirements: The following table establishes the required setbacks for 
the Village Infill Overlay District.

TABLE 2-65: VILLAGE INFILL OVERLAY SETBACK TABLE
Front Setback Side Setback1 Rear Setback

Front setbacks shall 
be the same as for the 
Village Infill Planning 

Area

The side setbacks shall be at a minimum the 
same as the Village Infill Planning Area.  In 

addition, the total of both side yard setbacks 
shall be equal to or greater than 30% of the 

property’s street frontage

Rear setbacks 
shall be the same 
as for the Village  

Infill Planning 
Area.

Setbacks are measured in feet.
1On corner lots, the minimum and maximum side setback requirements shall be the 
same as the front setback requirements. 

2. 	 Single-family detached homes in each overlay district shall face the street and have 
a pedestrian access (walkway) connecting the front of the house to the street. 
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F.	 FLOOR TO AREA RATIO

An addition of 250 or more square feet to the exterior of an existing house (as of the 
adoption of this ordinance) or any new house construction within the Village Infill 
Overlay districts shall require compliance with Floor to Area Ration (FAR) maximums. 

Square footage counted toward FAR calculations shall include heated floor space within 
the primary structure, attached garage space, and any space above an attached garage 
whether heated or not, but not including finished basements. See Definitions for more 
information. Renovations of interior spaces not affecting the exterior of the house or 
external additions without floor or roof are not subject to design and size restrictions. 

The owner/applicant may choose to build the maximum square footage allowed for a 
property in a smaller lot size category.

TABLE 2-66: VILLAGE INFILL OVERLAY FLOOR TO AREA RATIO TABLE
Lot Size Red Orange Yellow Green Blue Purple

Less than 6,000 0.42 0.39 0.38 0.42 0.42 0.40
6,000 to less than 10,000 0.33 0.31 0.31 0.3 0.35 0.30
10,000 to less than 15,000 0.23 0.21 0.25 0.23 0.27 0.25

15,000 to less than 21,000 0.17 0.16 0.19 0.17 0.20 0.20
21,000 to less than 28,000 0.13 0.13 0.15 0.14 0.16 0.17
28,000 or more square feet 0.10 0.11 0.12 0.11 0.13 0.14

* A principal structure constructed in the village infill overlay district shall be designed in 
proportion to the size of the lot as described in the following chart. A detached house may 
be built with a total floor area of 1,500 square feet or not to exceed the maximum FAR as 
calculated in the chart. The owner/applicant may choose to build the maximum floor area 
allowed for a property in a smaller lot size category.

Lot size is measured in square feet.
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7.	 Developments that include or front on an existing street must integrate that street 
into the development. Vehicular access may be from existing or new streets. 

8.	 Berms that separate development from the street are prohibited. 

9.	 See Section 8 for Parking and Driveway requirements and Section 6 for Street Design 
requirements.

B. 	 Building Location and Orientation

1. 	 Buildings must front on a public street, pedestrian way, or a dedicated public plaza 
that is open to a public street. 

2.	 A building located at a street intersection shall not have parking, loading, or service 
areas at the corner. 

3. 	 Significant street vistas should terminate in a focal point, such as a distinct building, 
architectural or natural feature.

EXAMPLE 4-1: LOTS FRONTING PEDESTRIAN WAYS

Buildings fronting a pedestrian alley. Davidson, NC Residential lots fronting a cottage court. Saint Charles, MO

C. 	 Building Height

For building heights, see Section 4.4.1 and the specific district standards detailed in 
Section 2.

D. 	 Fences, Hedges, and Garden Walls

1.	 All Planning Areas:  Fences, hedges, and/or garden walls located in front of the 
building line shall be no greater than three feet in height and fences shall be no 
more than two-thirds solid.  Fences, hedges, and/or garden walls located behind the 
front building line shall be no greater than six feet in height.  Chain link fencing is 
allowed in rear yards only.  Hedges, garden walls, or fences may be built on property 
lines or as the continuation of building walls.  For buildings on corner lots, both 
facades fronting a street shall be considered a front building line for purposes of 
fencing, hedges, and garden walls.

2.	 Scenic Byway Overlay District:  For parcels subject to the split-rail fence standards 
within the Scenic Byway Overlay District, fences shall be constructed with a top of 
rail height not to exceed 48 - 52 inches. Supporting posts may extend an additional 
six to eight inches above the top of rail, but may not exceed 58 inches total. 
Agricultural or equestrian-related exceptions may be permitted by the Planning 
Director.
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3.	 Retaining Walls:  The maximum height of retaining walls behind the front building 
line is six feet. In front of the building line the maximum height of retaining walls is 
three feet. Taller retaining walls may be tiered, with a minimum two foot separation 
between walls.

E 	 Loading/Service Areas, Mechanical Equipment and Utilities: 

1.	 Loading facilities, loading docks, service doors, and other service areas shall not be 
located along a primary street-facing façade, nor visible from a park or public open 
space. 

2. 	 Mechanical equipment (except small items such as fans and vents), utility meters, 
storage areas, solid waste containers (including dumpsters, compactors, recycling 
containers, and solid waste and recycling handling areas), transformers, generators, 
HVAC units and similar features, or other utility hardware on the building, roof, or 
ground shall be screened from public view with materials similar to the structure; 
OR they shall be so located as not to be visible from a primary fronting public street. 
In certain cases, screening using natural materials may be preferable. See Section 9 
for landscape screening requirements. Note: Natural screening alternatives must be 
approved by the Planning Director in consultation with the Arborist.

3. 	 Screening is not required for electronic vehicle charging stations.

4.	 Off-street parking shall not be located forward of the front façade of the building 
unless on a corner lot. On a corner lot, parking may not be located in front of the 
facade on the primary street. See Section 8 for more information on parking.

5.	 Underground Utilities: All utilities must be underground from the point of 
connection. See Davidson Municipal Code for right-of-way restrictions. 

F. 	 Encroachments: Certain structures shall be permitted to encroach within the minimum 
required setbacks established in the respective planning areas in Section 2 as specified 
below:

1. 	 Hedges, garden walls, or fences may encroach within minimum required setbacks up 
to the property lines. 

2.	 Cornices may encroach up to two feet within any required minimum setback.

3. 	 Detached house, attached house, and townhouse building types may have: 

a.	  Rear decks that encroach up to eight feet into the rear setback.

b.	  Balconies, stairs, stoops, open porches, bay windows, and awnings that 
encroach up to five feet into the minimum front setback area of the lot.

c. 	 Outdoor swimming pools that encroach to within five feet of any side or rear 
property line.

4. 	 Ramps for handicap accessibility and fire escapes required by the North Carolina 
State Building Code may encroach within any required minimum setback, but may 
not be closer than three feet to any property line.

5. 	 Required street lighting and any landscape lighting may encroach into a minimum 
required setback.

G. 	 Development Plans with Multiple Buildings

1. 	 In order to encourage pedestrian activity, buildings should be grouped together 
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C. Off-street parking areas are located behind the building or underground.

D. The first floor shall be taller than upper floors and lower floors should be differentiated
architecturally to create a sense of human scale.

E. Main entrances shall be distinguished architecturally from the remainder of the
building.

F. Major building entrances that provide access to the primary use of the building shall
be distinguished from the entrances used for secondary uses.

G. The principal entrance to a building, and any groundfloor tenant space entrance
shall front the primary public street or a public open space such as a square, plaza,
courtyard, or pedestrian way.

H. Secondary uses and entrances may be located off a rear parking area.

I. Large buildings fronting multiple streets shall provide entrances from each street.

4.5.8	 ACCESSORY STRUCTURES

An accessory structure is an above-ground structure that is clearly and customarily 
subordinate to a principal use or principal structure located on the same lot. An 
accessory structure is smaller in area, extent, or purpose than the principal use or 
principal structure. Accessory structures are permitted as established in the respective 
planning areas in Section 2 provided they meet the specific standards set forth in this 
section. Lots within the Rural Planning Area that are part of an approved master plan are 
subject to all applicable ordinance requirements and are not eligible for the exceptions 
granted to individually-developed lots located within the Rural Planning Area.

For the purposes of this ordinance, the establishment or construction of an accessory 
structure on an existing lot shall be considered an expansion of an existing use and/or 
structure and shall be subject to the approval procedures found in Section 14.

A. Number of Accessory Structures

1. In the Rural Reserve and Rural Planning Areas, on lots over two acres where the
proposed accessory structure is located more than 150 feet from the right-of-way
or is not otherwise visible from the right-of-way, accessory structures may include a
detached garage and two other accessory structures.

2. In all other situations, the number of accessory structures on a lot may include
a detached garage (if there is not an existing attached garage) and one other
accessory structure. If the primary structure includes an attached garage, only one
accessory structure is allowed.

B. Size of Accessory Structure

1. In the Rural Reserve and Rural Planning Areas, on lots over two acres where the
proposed accessory structure is located more than 150 feet from the right-of-way or
is not otherwise visible from the right-of-way, the footprint of an accessory structure
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shall not exceed 1,200 square feet. In all planning areas, except the Rural Reserve and 
Rural Planning Areas, the footprint of an accessory structure must not exceed 650 
square feet or 30% of the footprint of the principal building (up to a maximum of 900 
square feet), whichever is greater. 

2. 	 All accessory structures ancillary to non-residential building types or multi-family 
building types shall be reviewed by the Design Review Board, in accordance with the 
procedures in Section 14. Additionally, certain residential accessory structures may 
require review by the Design Review Board or Historic Preservation Commission if 
they are located in certain historic districts and/or not subject to the North Carolina 
Residential Code for One and Two-Family Dwellings. See G.G. 160D for a full list of 
exceptions. 

3. 	 The height (elevation above mean sea level) of an accessory structure shall not 
exceed the height (elevation above mean sea level) of the principal structure or may 
not exceed two stories, whichever is less. 

4. 	 Street-facing doors on any accessory structure shall not exceed ten feet in width.*

5. 	 Any accessory structure with street-facing doors shall have a maximum overall width 
of 25 feet.

C. Location of Accessory Structure

1.	 A minimum of ten feet shall be maintained between the proposed accessory 
structure and the following:  1) The principal structure; and, 2), any other accessory 
structure(s).

2.	 Accessory structures shall be located in the rear yard only.

3.	 Accessory structures shall not be served by a driveway separate from that serving 
the principal structure. A driveway serving a principal use may be extended to the 
accessory structure.

4.	 In the Rural Reserve and Rural Planning Areas, any accessory structure over 900 
square feet shall have a minimum 15 feet side yard setback and a minimum 30 feet 
rear yard setback. In all other circumstances, the minimum side yard setback shall be 
five feet and the minimum rear yard setback shall be five feet. 

5.	 Exceptions or minor variations to the accessory structure location regulations may 
be permitted with the approval of the Planning Director. Such provision will only be 
for extraordinary site conditions. 

6.	 Pools must be located in the rear yard only. Pools must also be at least 5 feet from 
the property line. All pools must meet Mecklenburg County’s rules governing 
swimming pools.

D. Detached garages

1. 	 For the purpose of this ordinance, a detached garage is an accessory structure and 
shall meet all applicable standards of accessory structures, except as listed below.

2. 	 If a garage has a minimum of 15 feet of wall in common with the main body of the 
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Where multiple local development permits are required to complete a development 
project, the development permit applicant may choose the version of each of the local 
land development regulations applicable to the project upon submittal of the application 
for the initial development permit. This provision is applicable only for those subsequent 
development permit applications filed within 18 months of the date following the approval 
of the original permit. For the purposes of the vesting protections described in G.S. 160D, 
ab erosion and sedimentation control permit or a sign permit is not an initial development 
permit.

14.20  CERTIFICATE OF OCCUPANCY	
No structure hereafter erected, moved, structurally altered or changed in use shall be used 
or occupied until a certificate of occupancy has been issued by Mecklenburg County Code 
Enforcement. Any certificate of occupancy issued shall state that the structure or portion 
of a structure is in compliance with the information stated on the zoning permit and with   
all applicable provisions of this ordinance. A record of all certificates of occupancy shall be 
kept on file in the office of the Mecklenburg County Code Enforcement and copies shall be 
furnished, on request, to all interested parties. If a certificate of occupancy is denied, the 
reasons for such denial shall be specified in writing and provided to the applicant.

14.21  APPEALS AND VARIANCES	

14.21.1  INITIATION OF APPEALS AND VARIANCES

Appeals and variances shall follow the rules and procedures set out in G.S. 160D- 406 and 
160D-705, as amended.

14.21.2  APPEALS PROCEDURE

A.  �The Board of Adjustment may, after having held an evidentiary hearing on the matter, 
reverse or affirm, wholly or partly, or may modify the decision appealed form and shall 
make any order, requirement, decision that ought to be made.

B.  �The Board of Adjustment shall have all the powers of the Planning Director in making  
any order, requirement, decision, interpretation, or determination with reference to an 
appeal or petition. All administrative decisions, unless otherwise provided by statute or 
ordinance, may be appealed to the Board of Adjustment. G.S. 160D.

C.  �The owner or party shall have 30 days from receipt of written notice to file an appeal. Any 
other party with standing shall have 30 days for receipt of any source to file an appeal. In 
the absence of evidence to the contrary, notice pursuant to G.S. 160D given by first class 
mail shall be deemed received on the third business day following deposit of notice for 
mailing with the United States Postal Service per G.S. 160D.

D.  �The official who made the determination, or their successor, must appear as a witness at 
the hearing. G.S. 160D.

E.  �An appeal stays the enforcement of the action appealed, including fines, until a 
determination is made, unless the Board of Adjustment receives a certified decision as 
otherwise provided in G.S. 160D.
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14.21.3  VARIANCE  PROCEDURE

When unnecessary hardships would result from carrying out the strict letter of these zoning 
regulations, the Board of Adjustment shall have the power to vary or modify any of the 
regulations or provisions of the zoning regulations pursuant to NCGS Section 160D-705(d), 
Variances.

A.  The following are not cause for a  variance:

1.  �The citing of other nonconforming or conforming uses of land or structures in the 
same or other planning areas.

2.   The request for a particular use expressly, or by inference, prohibited in the 		
	 district involved.

3.  The fact that the property may be utilized more profitably with a  variance.

B.  �The Board of Adjustment may only grant a variance having first held a public hearing 
on the matter and having made determinations based on findings of fact, aligning 
with G.S 160D-705. These determinations are:

1. �Unnecessary hardship would result from the strict application of the regulation.  
It shall not be necessary to demonstrate that, in the absence of the variance, no 
reasonable use can be made of the property.

2. �The hardship results from conditions that are peculiar to the property, such as 
location, size, or topography. Hardships resulting from personal circumstances, as 
well as hardships resulting from conditions that are common to the neighborhood 
or the general public, may not be the basis for granting a variance. A variance 
may be granted when necessary and appropriate to make a reasonable 
accommodation under the Federal Fair Housing Act for a person with a disability.

3. The hardship did not result from actions taken by the applicant or the property 	
    owner. The act of purchasing property with knowledge that circumstances exist 	
    that may justify the granting of a variance shall not be regarded as a self-created        	
    hardship.       

4.  The requested variance is consistent with the spirit, purpose, and intent of the 		
     regulation, such that public safety is secured, and substantial justice is   achieved.

C.  �The Board of Adjustment, in granting a variance, may prescribe appropriate 
conditions  and safeguards in conformity with this ordinance. Violation of such 
conditions and safeguards, when made a part of the terms under which a variance 
is granted, shall be deemed a violation of this ordinance and shall be punishable as 
described in Section 15.

D.  �Unless otherwise authorized by the Board of Adjustment and included in its decision 
to grant a variance, an order of the Board of Adjustment granting a variance shall 
expire, if a building permit, or certificate of occupancy (for a use for which a building 
permit is not required), has not been obtained within one year from the date of its  
decision.
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14.21.4  APPEALS AND VARIANCES - APPLICATION PROCEDURE

The following regulations apply to all applications submitted to the Board of Adjustment:

A.  �Before a petition for an administrative appeal, interpretation of the planning 
ordinance, variance, or change or replacement of a nonconformity, or allowance 
of a temporary use shall be heard and a public hearing conducted by the Board of 
Adjustment, an application shall be submitted to the Planning Director along with a 
fee in accordance with the fee schedule established by the Board of Commissioners. 
Said fee shall be waived for any petition initiated by the Planning Director or other 
officials of Davidson who initiate a request on behalf of the Town of Davidson. For 
variance requests, the application shall be accompanied by a map clearly identifying 
the subject property and  all contiguous pieces of properties (i.e. all properties 
traversed and/or separated by a road, stream, right-of-way, or similar natural or 
man-made configuration). In addition, a list of names and addresses of the owners 
of said properties, from the most recent official tax records, shall be provided by the  
applicant.

B.  �Within five working days after having received an application for an appeal, 
interpretation, variance, change or expansion of a nonconformity, or allowance 
of  a temporary use, the Planning Director shall determine whether the application 
is complete. If he determines that the application is not complete, he shall serve a 
written notice to the appellant or petitioner specifying the application’s deficiencies. 
The Planning Director shall take no further action on the application until the 
deficiencies are remedied. If the Planning Director fails to notify the appellant or 
petitioner, the application  shall  be deemed complete.

14.21.5  APPEALS AND VARIANCES - DECISIONS

The Board of Adjustment shall hold a public hearing on an application no later than 45 days 
after a complete application has been filed with the Planning Director. The application shall 
be received by the Board of Adjustment at least ten days prior to the next regularly

scheduled meeting of the Board to be considered at that meeting. The Board of Adjustment 
shall decide on that matter which was presented at the public hearing within 31 days of the 
close of the public hearing.

All decisions of the Board of Adjustment shall be in writing and filed with the Planning 
Director. An appeal from the decision of the Board of Adjustment may be made by an 
aggrieved party and shall be made to the Mecklenburg County Superior Court in the nature 
of certiorari. Any such petition shall be filed with the court no later than 30 days after the 
applicant receives the written copy of the decision of the Board of Adjustment.

14.21.6  VARIANCE PROCEDURE - EFFECT OF APPROVAL

If the application for a variance is approved by the Board of Adjustment, the owner of 
the property shall have the ability to develop the use in accordance with the stipulations 
contained in the variance or develop any other use listed as “permitted use” for the planning 
area in which it is located.
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14.22  QUASI-JUDICIAL DECISIONS	
A.  �Process Required:  In determining appeals of administrative decisions, special use   

permits, certificates of appropriateness, variances, or any other quasi-judicial decision, 
Boards and Commissions shall follow the quasi-judicial procedures set forth in G.S. 160D-
406. An evidentiary hearing shall be held to gather competent material, and substantial 
evidence to establish the facts of the case. The evidentiary hearing must have testimony 
under oath and must establish written findings of fact and conclusions of   law.

B.  �Notice of Hearing: Notice of evidentiary hearings conducted pursuant to G.S. 160D shall 
be mailed to the person or entity whose appeal, application, or request is the subject of 
the hearing; to the owner of the property that is the subject of the hearing if the owner 
did not initiate the hearing; and to the owners of all parcels of land abutting the  parcel 
of land that is the subject of the hearing. In the absence of evidence to the contrary, the 
local government may rely on the county tax listing to determine owners of property 
entitled to mailed notice. The notice must be deposited in the mail at least 10 days, but 
not more than 25 days, prior to the date of the hearing. Within that same time period, 
the local government shall also prominently post a notice of the hearing on the site 
that is the subject of the hearing or on an adjacent street or highway right-of-way. The 
board may continue an evidentiary hearing that has been convened without further 
advertisement. If an evidentiary hearing is set for a given date and a quorum of the 
board is not then present, the hearing shall be continued until the next regular board 
meeting without further  advertisement.

C.  �Presentation of Evidence: The applicant, the local government, and any person 
who would have standing to appeal the decision under G.S. 160D shall have the right  
to participate as a party at the evidentiary hearing. Other witnesses may present 
competent, material, and substantial evidence that is not repetitive as allowed by the 
board. 
 
Objections regarding jurisdictional and evidentiary issues, including, but not limited to, 
the timeliness of an appeal or the standing of a party, may be made to the board. 
 
The board chair shall rule on any objections, and the chair’s rulings may be appealed 
to the full board. These rulings are also subject to judicial review pursuant to G.S. 160D. 
Objections based on jurisdictional issues may be raised for the first time on judicial 
review. Note: Even if there is no objection before the board, opinion testimony from a 
lay witness shall not be considered competent evidence for technical matters such as 
property value and traffic impacts.

D.  �Decisions: The board/commission shall determine contested facts and make its decision 
within a reasonable time. When hearing an appeal, the board may reverse or affirm, 
wholly or partly, or may modify the decision appealed from and shall make any order, 
requirement, decision, or determination that ought to be made. The board/commission 
shall have all the powers of the official who made the decision. 
Every quasi-judicial decision shall be based upon competent, material, and substantial 
evidence in the record. Each quasi-judicial decision shall be reduced to writing, reflect 
the board’s determination of contested facts and their application to the applicable 
standards, and be approved by the board and signed by the chair or other duly 
authorized member of the board.
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From: Andrew Golden
To: James Davis
Subject: RE: Response to Davidson Planning Dept.- Swimming Pool Equipment Located in the Setback
Date: Wednesday, August 3, 2022 4:03:00 PM


Good afternoon,
 
I had a chance to sit down with staff and our town attorney to discuss and we are holding with the
standard position that we have taken over the years, that pool equipment is not allowed in setbacks.
Our attorney affirmed that the pool equipment unit is a “structure” by definition and it is one that is
not listed in the ordinance to be permitted in the set-back area. Setbacks apply vertically and so
raising it onto a shelf-like structure would also not be possible. We also discussed other options that
you may be able to take. One idea is to put the equipment in the detached garage if there is room
available. Another would be to build onto the garage and store the equipment within the extension,
provided there is room and that the garage footprint does not exceed the allowable amount. I
believed you mentioned the possibility of moving the HVAC unit and being able to squeeze the pool
equipment in that area if that is still an option.
 
Thank you for your patience in us looking into this. Let me know if I can help any further.
 
Best,
 
Logo Andrew Golden


Planner
Web: www.townofdavidson.org 
Office: (704) 940-9639


 
 
 
 
 


From: James Davis <jamestdavislaw@gmail.com> 
Sent: Monday, August 1, 2022 10:16 AM
To: Andrew Golden <agolden@townofdavidson.org>; Yvonne Janssen
<yjanssen@townofdavidson.org>
Subject: Response to Davidson Planning Dept.- Swimming Pool Equipment Located in the Setback
 
Good Morning Andrew and Ms. Yvonne,
 
   In re: Planning Ordinance Section 4.3.1.F- "Structures" Permitted to Encroach Within
Setbacks
 
       Hope all is well. Below is my response to the Town's Position. Please know and convey to
the Town's Planning Dept. that it is not my wish to be argumentative, technical, and a thorn in
the Dept's side. My thorough and formal Response is 
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due solely because we have no other reasonable place in which to install the pool equipment
without unduly burdening ourselves and inconveniencing neighbors. If a more appropriate or
less burdensome place existed, I would happily place the equipment elsewhere. It is my
sincerest wish to be considerate of my neighbors. Placing the pool equipment behind our
detached garage is lawful, but more importantly, it is the best place for all interested parties. I
need to finalize the placement of the pool equipment within the week, as Superior Pools dug
out the pool on Friday and electrical/plumbing trenching begins soon. I am happy to connect
and answer any questions. I sincerely appreciate the Town's patience and consideration.
Thanks!
 
     "The Town of Davidson’s Planning Ordinance Section 4.3.1.F is not applicable to
swimming pool equipment. Pool equipment is allowed to be installed into one’s real property
setback.
 
     Per Town of Davidson’s Planning Ordinance “Certain structures shall be permitted to
encroach within the minimum required setbacks established in the respective planning areas in
Section 2 as specified below: 1. Hedges, garden walls, or fences may encroach within
minimum required setbacks up to the property lines. 2. Cornices may encroach up to two feet
within any required minimum setback. 3.Detached house, attached house, and townhouse
building types may have: a. Rear decks that encroach up to eight feet into the rear setback. b.
Balconies, stairs, stoops, open porches, bay windows, and awnings that encroach up to five
feet into the minimum front setback area of the lot. c. Outdoor swimming pools that encroach
to within five feet of any side or rear property line. 4. Ramps for handicap accessibility and
fire escapes required by the North Carolina State Building Code may encroach within any
required minimum setback, but may not be closer than three feet to any property line. 5.
Required street lighting and any landscape lighting may encroach into a minimum required
setback.” See Section 4.3.1.F, General Site Design Requirements: Encroachments. The Town
of Davidson’s Planning Ordinance defines “structure,” in-part, as “[A]nything constructed,
installed, or portable, the use of which requires a location on a parcel of land….” See Section
16.3, Definitions: “Structure”.
 
     Pursuant to the Plain Language Doctrine, when construing legislative provisions, courts
look first to the plain meaning of the words of the statute itself. See generally State v. Ward,
364 N.C. 157, 160, 694 S.E.2d 729, 731 (2010). “Where the language of a statute is clear and
unambiguous, there is no room for judicial construction and the courts must give it plain and
definite meaning.” See Williams v. Williams, 299 N.C. 174, 180, 261 S.E.2d 849, 854 (1980).
See also State v. Fletcher, 150 S.E.2d 54 (1966), 268 N.C. 140. See also State v. Beck, stating
“If the statutory language is clear and unambiguous, the court eschews judicial” (e.g.,
statutory) “construction in favor of giving the words their plain and definite meaning.” 359
N.C. 611, 614, 614 S.E.2d 274, 277 (2005). However, when "a statute is ambiguous, judicial
construction must be used to ascertain the legislative will." Burgess v. Your House of Raleigh,
Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136-37 (1990). When ambiguity is present, courts
“construe the language in question in light of the applicable canons of statutory construction.
The intent of the legislature controls the interpretation of a statute.” Realty Co. v. Trust Co.,
296 N.C. 366, 250 S.E.2d 271 (1979). “Words and phrases of a statute must be interpreted
contextually, in a manner which harmonizes with the other provisions of the statute and which
gives effect to the reason and purpose of the statute.” In re Hardy, 294 N.C. 90, 240 S.E.2d
367 (1978).
 
     Here, the language of Section 16.3, Definitions: “Structure” is clear, unambiguous, and







requires no interpretation. Reasonable and prudent Town citizens of common intelligence can
understand, when carefully read, the definition’s plain language. The Ordinance’s definition
contains no technical words or requires one to be learned in legalese to understand the
Ordinance’s clear definition of the word “structure. Because the Ordinance’s definition of the
word “structure” is clear and unambiguous, there is no room for statutory construction (e.g.,
interpretation, legislative intent/purpose, spirit, etc…) The Town must eschew statutory
construction and apply its Ordinance’s plain meaning.
 
     Applying the Ordinance’s plain definition of the word “structure,” “Anything constructed,
installed, or portable, the use of which requires a location on a parcel of land….” to “pool
equipment,” it is abundantly clear that “pool equipment” does not fall within the scope of the
Ordinance’s definition of “structure.” Pool equipment is not required  to be located on a parcel
of land in order to be used. In support thereof, pool equipment can be installed, elevated above
one’s land, and still properly operate without being placed on, coming into contact with, or
supported by a parcel of land. For example, pool equipment could be installed upon a
cantilevered deck, lateral supporting beams, or a platform supported by vertical brackets. See
attached picture/example. Because pool equipment can be used and operated while not located
on a parcel of land, “pool equipment” does not fall within the Ordinance’s clear and
unambiguous definition of the word “structure.” Because pool equipment is not defined as a
“structure,” Planning Ordinance Section 4.3.1.F is not applicable.
 
     In conclusion, because the Town of Davidson must apply the plain meaning of the
Ordinance’s definition of the word “structure,” pool equipment does not fall within the scope
of the Ordinance’s definition” and, as such, Planning Ordinance Section 4.3.1.F not
applicable. Because Planning Ordinance Section 4.3.1.F is not applicable, pool equipment is
allowed to be installed into one’s real property setback."
 
Respectfully submitted,
 
- James T. Davis
(256) 303-4638
 
  
---------- Forwarded message ---------
From: Andrew Golden <agolden@townofdavidson.org>
Date: Wed, Jul 27, 2022, 3:14 PM
Subject: Pool Equipment in Setbacks
To: jamestdavislaw@gmail.com <jamestdavislaw@gmail.com>
 


Hi Mr. Davis,
 
Pleasure speaking with you earlier. After meeting with staff, I got some clarification on the setback
issue.
 
Yvonne was correct that the Town does not allow pool equipment to encroach into setbacks. This is
based on Section 4.3.1.F of the planning ordinance, which lays out the allowable structures that shall
be permitted to encroach into setbacks. Anything not listed in this section is assumed to not be
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allowed. That is the main part of the ordinance that staff has historically cited for this decision.
 
I hope that at least helps clarify a bit. Let me know if I can help any further.
 
Best,
 
Logo Andrew Golden


Planner
Web: www.townofdavidson.org 
Office: (704) 940-9639
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