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AGENDA

Board of Adjustment - Town of Davidson, NC
September 29, 2025

e Please access the Community Room via the building addition in the rear parking lot.

A meeting of the Davidson Board of Adjustment will be held immediately following the regularly
scheduled Planning Board meeting starting at 6:00 p.m. in the Davidson Town Hall & Community
Center, Community Room, at 251 South St. on September 29, 2025. The following is a preliminary
agenda for the meeting.
L. CALL TO ORDER
II. ROLL CALL & DETERMINATION OF QUORUM
I11. CHANGES TO THE AGENDA
Iv. REVIEW/APPROVAL OF MINUTES

A. Review/Approval of the January 27, 2025 Minutes

V. NEW BUSINESS

A. 514 Walnut Street — Variance Request

1. Explanation of Quasi-Judicial Proceeding
ii.  Presentation of Evidence
iii.  Deliberation and Decision by Board

VI. ADJOURNMENT
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Town of Davidson Board of Adjustment
Minutes
January 27, 2025

Call to Order: The meeting was called to order by Chairman Shawn Copeland at 7:05
pm on January 27, 2025.

Roll Call, Determination of Quorum

Present Members: Shawn Copeland (Chair), Waller Blackwell (Vice Chair), Rick Pacious

(ETJ), Mike Fabrizius, Sara Cummings (ETJ), Janice Lewis, Jason Ridenhour, Heather
McClow, Tom Watson, David Lusk

Absent Members: Mendy McNeel, Richard Bargoli

Town Representatives: Andrew Golden (Staff), Karen Wolter (Town Attorney)

Changes to the Agenda:
Motion to change New Business item A: Member Orientation language to include
“Shawn Copeland” as a presenter.

e Motion: Sara Cummings
e Second: Jason Ridenhour
e Vote: 10-0 (All in Favor, Motion Passed Unanimously)

Review/ Approval of Minutes

A. Review/Approval of the May 20, 2025 Minutes
Motion to recommend approval of the minutes:

e Motion: Sara Cummings
e Second: Jason Ridenhour
e Vote: 10-0 (All in Favor, Motion Passed Unanimously)

New Business
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A. Member Orientation

Chairman Copeland, Karen Wolter, and Andrew Golden gave a presentation on
quasi-judicial procedure, types of Board of Adjustment cases, and best practices. A
guestion period and discussion followed, and members asked for packets with all
information covered to be provided at the next meeting.

VI. Adjournment

Motion to adjourn the January 27, 2025 Board of Adjustment meeting:

e Motion: David Lusk
e Second: Jason Ridenhour
e Vote: 10-0 (All in Favor, Motion Passed Unanimously)

There being no further business before the Board, the meeting was adjourned at 8:00 pm.

Approved:

Shawn Copeland

Chair of the Board of Adjustment
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The] Oy
@ Davidson

MEMO

Date: 09/19/2025

To: Board of Adjustment

From: Andrew Golden, Transportation Planner

Re: 514 Walnut Street — Variance Request for Accessory Structure Location

APPLICANT INFO

= Applicant: James Davis

= Owners: James Davis & Mary Abernethy

= Location: 514 Walnut St, Davidson NC 28036, Parcel: 00705130
= Area: 0.181 Acres

= Planning Area: Village Infill, Green Overlay District

The subject site(s) is currently occupied by a single-family home. James Davis (applicant) owns the single-family
detached house at 514 Walnut St, Davidson, NC (property).

July 14, 2022: Mr. Davis applied for a pool permit. The permit was approved under the conditions that “pool
equipment may not encroach into setbacks” (Exhibit B).

August 1, 2022: Mr. Davis argued the definition of a structure, as defined by the Davidson Planning Ordinance
(DPO), was not applicable to pool equipment. Mr. Golden then explained to him why pool equipment is a
structure and is therefore not allowed to encroach into setbacks. Mr. Davis complied with the determination
(Exhibit C).

August 8, 2022: Mr. Davis reached out to the Planning Department with a sketch of a fireplace that he described
“becomes part of the fence” and asked for staff input (Exhibit D). Mr. Golden responded via phone that he could
not say if the fireplace would meet DPO regulations based on the sketch provided.

2023: Construction began on a pizza oven/fireplace/outdoor cooking area (“Outdoor Kitchen”), later categorized
by the Planning Department as an accessory structure. It was built into the side yard setback, 10 - 12 inches from
the neighbor’s property line at 510 Walnut Street. The Outdoor Kitchen is approximately 3.5 ft wide x 20 ft long
x 15 ft high (at highest point) (Exhibit E, Exhibit F, Exhibit G).

April 20, 2023: John Hadden, the adjoining neighbor at 510 Walnut St, Parcel 00705112, sent an email to Jason

Burdette, Planning Director, expressing concerns about the ongoing projects on the property and their proximity
to the property line (Exhibit H).
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April 24, 2023: Mr. Hadden sent a letter to Mr. Davis where he expressed concern that the new porch location
would not comply with the DPO five-foot setback requirement for accessory structures, placing the porch
immediately adjacent to his property (Exhibit I). That same day, Mr. Hadden also sent a written letter to Mr.
Burdette, upset that the project was avoiding the Town’s setback rules (Exhibit J).

June 14, 2023: After visiting the site with Ms. Yvonne Janssen, Planning Technician, at the request of Mr. Davis,
Mr. Burdette sent an email to Mr. Davis informing him that a complaint had been received and asked for a
summary and scope of work planned and underway so that staff could determine if a violation had occurred
(Exhibit K).

July 7, 2023: Mr. Davis submitted a scope and summary of work planned and underway (Exhibit L).
July 11, 2023: Mr. Burdette issued a Notice of Violation (NOV) per NC General Statutes 160D-404 (Exhibit M).

July 14, 2023: After visiting the site with Ms. Janssen at the request of Mr. Davis, Mr. Burdette issued an
Amended Notice of Violation per NC General Statutes 160D-404 (Exhibit N).

August 29, 2023: Mr. Davis filed an amended appeal to the amended Notice of Violation (Exhibit O) and
amended variance requests for three separate variances, including the Outdoor Kitchen (Exhibit A).

April 29, 2024: The Board of Adjustment held a hearing for an Appeal of an Administrative Decision during which
the second variance request was withdrawn. A separate hearing followed for the third variance request, but the
Board of Adjustment failed to address the first variance request for relief from DPO Section 4.5.8.C.4 and
4.3.1.D.1 for the Outdoor Kitchen (Exhibit P).

May 20, 2024: The Board issued Findings and Conclusions for the Appeal. In the findings they determined that
the Outdoor Kitchen was an accessory structure, that the Planning Director was correct in his determination,
and that the Outdoor Kitchen would therefore need to be removed (Exhibit Q).

June 25, 2024: Mr. Davis filed an appeal to the Superior Court of Mecklenburg County (Exhibit R). The Third
Claim for Relief addressed the BOA’s failure to render a decision on the variance request for the existing
Outdoor Kitchen.

August 15, 2025: The Superior Court of Mecklenburg County issued a consent order remanding the original
variance request to the Davidson Board of Adjustment for review and decision (Exhibit S).

DPO 14.21 outlines variance procedures (Exhibit DD).

The applicant seeks a variance from the requirements of both DPO 4.5.8.C.4 and DPO 4.3.1.D.1 for the Outdoor
Kitchen as defined as either a structure or a fence/wall so that they may be permitted to keep the height and
location within the side yard setback.

The applicant claims that strict interpretation of the DPO in relation to the Outdoor Kitchen would create
unnecessary hardship in the form of emotional distress, devastating mental anguish, financial stress, create a
daunting and dangerous task of removal, and render the backyard unusable for the near future. The applicant
claims the hardship is peculiar to the property due to the Town’s previous zoning actions that created a
significantly smaller lot. They also state that it is due to restrictive side setback rules that require the total of
both side setbacks in the Village Infill Planning Area to be equal to or greater than 30% of the lot width at the

Page 6 of 153



front building line. (Note: Accessory structure location is not regulated by the 30% side yard setbacks. Accessory
structures are allowed to encroach into side yard setbacks up to five feet from the property line). The applicant
claims the hardship is not a result of the applicant’s actions as he reasonably and appropriately relied on
licensed general contractor’s knowledge and expertise, and that the variance request is consistent with the
spirit, purpose, and intent of the regulation, such that public safety is secured, and substantial justice is
achieved.

Therefore, the applicant concluded that a variance is the only solution to keep the Outdoor Kitchen.

DPO Section 4.5.8.C.4, “Accessory Structures — Location of Accessory Structure” states:

“In the Rural Reserve and Rural Planning Areas, any accessory structure over 900 square feet shall have a
minimum 15 feet side yard setback and a minimum 30 feet rear yard setback. In all other circumstances, the
minimum side yard setback shall be five feet and the minimum rear yard setback shall be five feet.”

The property is not located in the Rural Reserve or Rural Planning Area; thus, the five-foot setback standard is
applicable.

DPO Section 4.3.1.D.1, “General Site Design Requirements — Fences, Hedges, and Garden Walls” states:

“All Planning Areas: Fences, hedges, and/or garden walls located in front of the building line shall be no greater
than three feet in height and fences shall be no more than two-thirds solid. Fences, hedges, and/or garden walls
located behind the front building line shall be no greater than six feet in height. Chain link fencing is allowed in
rear yards only. Hedges, garden walls, or fences may be built on property lines or as the continuation of building
walls. For buildings on corner lots, both facades fronting a street shall be considered a front building line for
purposes of fencing, hedges, and garden walls.”

If the Outdoor Kitchen were to be considered a fence, it exceeds the allowable height. (Note: the Board of
Adjustment has already determined that the Outdoor Kitchen is considered an Accessory Structure).

The applicant filed a variance request per DPO Section 14.21. This section grants the Board of Adjustment the
right to hear and decide requests for variances from the DPO pursuant to these regulations and in accordance
with NCGS 160D-705(d).

To grant a variance for the applicant, the Board of Adjustment must determine, based on the evidence provided,
that all four findings of fact are in the affirmative:

1. Unnecessary hardship would result from the strict application of the regulation. It shall not be necessary
to demonstrate that, in the absence of the variance, no reasonable use can be made of the property.

2. The hardship results from conditions that are peculiar to the property, such as location, size, or
topography. Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be the basis for
granting a variance. A variance may be granted when necessary and appropriate to make a reasonable
accommodation under the Federal Fair Housing Act for a person with a disability.

3. The hardship did not result from actions taken by the applicant or the property owner. The act of
purchasing property with knowledge that circumstances exist that may justify the granting of a variance
shall not be regarded as a self-created hardship.
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4. The requested variance is consistent with the spirit, purpose, and intent of the regulation, such that
public safety is secured, and substantial justice is achieved.

NCGS 160D-705(d) also indicates that “appropriate conditions may be imposed on any variance, provided that
the conditions are reasonably related to the variance.”

The Board of Adjustment issued findings that determined the majority of the Outdoor Kitchen (the section in
guestion) is an accessory structure, was constructed within the setback, and is therefore in violation of the DPO.
A small portion was determined to be a wall and was permitted to stay (Exhibit Q).

Accessory structures that meet or exceed 12 ft in any dimension require a building permit. No building permit
application was ever received for the Outdoor Kitchen.

Accessory structure location is not regulated by the 30% side yard setbacks. Accessory structures are allowed to
encroach into side yard setbacks up to five feet from the property line within all planning areas throughout the
Davidson town limits (Exhibit CC).

The Town did not create these lots. The Town approved lots submitted by a developer as part of the Davidson
Springs Master Plan that were compliant with the DPO (Exhibit EE). The location, size, and topography of the
property are consistent with similar parcels in the neighborhood (Exhibit FF).

The applicant wishes to be granted a variance allowing for the Outdoor Kitchen to encroach into the side yard
setback, approximately 10 — 12 inches from the side yard property line. This is approximately 4’ — 4’- 2” further
into the side yard setback than the DPO allows.

The Outdoor Kitchen is of a size and is located such that it is in violation of DPO § 4.5.8.C.4 or DPO § 4.3.1.D.1.

The applicant must secure a variance from the Board of Adjustment to legally allow for the Outdoor Kitchen
within the required setback.
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Exhibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit |
Exhibit J
Exhibit K
Exhibit L
Exhibit M
Exhibit N
Exhibit O
Exhibit P
Exhibit Q
Exhibit R
Exhibit S

Exhibit AA
Exhibit BB
Exhibit CC
Exhibit DD
Exhibit EE
Exhibit FF

Amended variance application
Approved pool permit

Response to Planning Dept. — Swimming pool equipment setback
Fence idea email

Variance site plan documents
Site plan documents

Outdoor Kitchen photos

Email Hadden to Burdette
Haddon letter to Davis

Haddon letter to Burdette

Email notice to Davis

Scope of work response

Original Notice of Violation
Amended Notice of Violation
Amended appeal application
BOA Minutes April 29, 2024
Findings and Conclusions appeal
Appeal of BOA decision

Consent order remanding to BOA

DPO Section2.2.4 & 2.3.4

DPO Section 4.3.1.D

DPO Section 4.5.8

DPO Section 14.21 & 14.22

Davidson Springs Subdivision Phase 1 Plat
Vicinity Maps
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THE TOWN OF DAVIDSON

BOARD OF ADJUSTMENT

AMENDED APPLICATION FOR VARIANCE FROM DAVIDSON PLANNING ORDINANCE

August 29, 2023

James T. Davis

514 Walnut Street
Davidson, NC. 28036
jamestdavislaw @ gmail.com
(256) 303-4638

Name of Project: 514 Walnut St.
Tax Parcel: 00705130
Acreage: .181 acres

Existing Planning Area: VI- Green Overlay

* Petitioner requests hearing before the Town’s Board of Adjustment.

I respectfully submit this Application to request the following variances from the Davidson

Planning Ordinance (hereinafter “DPO”):

e DPO 4.5.8.C.4, Accessory Structure Side Yard Setback: Applicant seeks a variance

to address an existing and newly constructed structure.

In_the alternative, Applicant seeks a variance request from DPO 4.3.1.D.1, Fences,

Hedges and Garden Walls, to address the same existing and newly constructed structure.
Here, the structure/fence (pizza oven, fireplace, and outdoor cooking platform) may be

categorized by the Board as either an “accessory structure” or as a “fence/garden wall.”

* Note: “Structure” is defined herein by its everyday plain meaning.

Page 1 of 17
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e DPO 4.5.8.C.4, Accessory Structure Side Yard Setback: Applicant seeks a variance

to build a covered patio ceiling over an already existing brick side-yard patio.

o DPO4.3.1.D.1, Fences, Hedges and Garden Walls: Applicant seeks a variance request

to mstall a 3 ft. 6 inch wrought iron and steel “hoop and picket” fence in the front yard.

I. STATEMENT OF RELEVANT FACTS:

1) James and Kathy Davis moved to Davidson in 2013.
2) Inor about 2015, The Davis” purchased 514 Walnut St.

3) James and Kathy Davis have one (1) son William (7). William is a special needs child
diagnosed with Glutl DS, a rare genetic metabolic disorder characterized by deficiency of a
protein that is required for glucose (a simple sugar) to cross the blood-brain barrier and other
tissue barriers. Symptoms include, but not limited to, abnormal eye-head movements, body
movement disorders, developmental delays, and varying degrees of cognitive impairment,

slurred speech, and language abnormalities. There is currently no cure.

4) On or about August 1, 2022, the Davis Family began pool construction. Davis Family kept

all impacted neighbors generally informed and asked about concerns and preferences.

5) In 2023, Davis Family began construction of a fireplace, pizza oven, outdoor cooking

platform, and considered potentially building a covered side porch.

6) Davis hired licensed contractors to perform all work.

7) Due to lack of construction knowledge and experience, Davis reasonably relied on licensed

general contractors to follow all applicable laws, rules, regulations, and codes.

Page 2 of 17
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8) During pool construction and building of entertainment space, the Davis Family and all

surrounding neighbors enjoyed a friendly neighborly relationship.

9) On or about mid-April 2023, Mr. John Hadden (neighbor at 510 Walnut St.) expressed his
reasonable concern and issue regarding the potential building of a covered porch. I conveyed
the Family’s plans, explained how both families would mutually benefit from the building

of a covered porch, and that the GC would submit all required permit applications.

10) On or about April 20, 2023, Hadden sent an email to Jason Burdette, Town of Davidson

Planning Director.

11) On or about April 24, 2023, Hadden sent a letter to Jason Burdette, Town of Davidson

Planning Director.

12) On or about April 24, 2023, Hadden delivered a letter to the Davis Family. Hadden courtesy
copied Mayor Rusty Knox, PD Jason Burdette, and GC/Town Citizen Rodney Graham.

13) On or about May 11, 2023, Hadden sent an email to Ms. Yvonne, Town Planning Dept.

14) On or about June 9, 2023, Hadden sent an email to Ms. Yvonne, Town Planning Dept.

15) On or about June 14, 2023, Davis received notice from the Davidson Planning Dept. that a

complaint was filed and requested a summary and scope of the work underway and planned.

16) On or about July 7, 2023, Davis formally responded to the Town’s Planning Dept. and

provided summary and scope.
17) On or about July 11, 2023, Town of Davidson Planning Dept. sent Notice of Violation.

18) On or about July 14, 2023, Town of Davidson Planning Dept. officials visited the build site

and issued an amended Notice of Violation.
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19) During 2022 and 2023, scores of town and county inspectors and code enforcement officers
inspected Davis’ builds for compliance with applicable town, city, and state laws, rules,

regulations, ordinances, and codes. General contractors addressed all reported issues.
20) Davis Family did not intentionally violate any applicable laws, rules, regulations, and codes.
21) On or about August 25, 2023, Davis responded to Hadden’s Letter- April 24,2023.
22) On or about August 25, 2023, Davis filed an appeal to the amended Notice of Violation.
23) On or about August 25, 2023, Davis Family filed a variance request.
24) On or about August 29, 2023, Davis filed an amended appeal.
25) On or about August 29, 2023, Davis filed an amended variance request.

II. APPLICABLE DAVIDSON PLANNING ORDINANCE PROVISIONS:

e DPO 4.5.8.C.4: Location of Accessory Structure- “.. [tJhe minimum side yard setback

shall be five feet and the minimum rear yard setback shall be five feet.” DPO pg. 4-18, (July
01, 2021).

e DPO 4.3.1.D.1: Fences, Hedges and Garden Walls: “All Planning Areas: Fences, hedges,
and/or garden walls located in front of the building line shall be no greater than three feet in
height and fences shall be no more than two-thirds solid. Fences, hedges, and/or_garden ;valls

located behind the front building line shall be no greater than six feet in height.” DPO pg. 4-

3, (July 01, 2021).
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III. APPLICABLE LAW:
N.C.G.S. § 160D-705(D), Quasi-judicial zoning decisions

“When unnecessary hardships would result from carrying out the strict letter of a zoning

regulation, the board of adjustment shall vary any of the provisions of the zoning regulation upon a

showing of all of the following:

(1) Unnecessary hardship would result from the strict application of the reguiation. It is

not necessary to demonstrate that, in the absence of the variance, no reasonable use

can be made of the property.

(2) The hardship results from conditions that are peculiar to the property, such as
location, size, or topography. Hardships resulting from personal circumstances, as
well as hardships resulting from conditions that are common to the neighborhood or
the general public, may not be the basis for granting a variance. A variance may be

granted when necessary and appropriate to make a reasonable accommodation under

the Federal Fair Housing Act for a person with a disability.

(3) The hardship did not result from actions taken by the applicant or the property owner.
The act of purchasing property with knowledge that circumstances exist that may

justify the granting of a variance is not a self-created hardship.

(4) The requested variance is consistent with the spirit, purpose, and intent of the

regulation, such that public safety is secured and substantial justice is achieved.”

IV. FIRST VARIANCE REQUEST

DPO 4.5.8.C.4 or DPO 4.3.1.D.1- Existing Structure

The Town’s Board of Adjustment should approve Davis’ variance request from DPO

4.5.8.C4 (accessory structure side yard setback), or in the alternative, from DPO 43.1.D.]
Page 5 of 17
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(backyard fence height) to address an alleged issue with an existing and newly constructed
structure/fence (i.e., pizza oven, fireplace, and outdoor cooking platform). Such approval is lawful,
equitable, in-step with the Ordinance’s purpose, intent, spirit, and does not impede or frustrate the
Town’s Mission to promote the health, safety, morals, and general welfare of the Davidson

community. Applicant’s application and analysis of the facts to the four-prong test laid out in

N.C.G.S. § 160D-705(D) is as follows:

a. Unnecessary Hardship:

Strict application of the DPO would result in unnecessary hardship. Here, should the Board
deny the Davis Family’s request for variance, the existing and newly built structure sitting in the
side setback would likely be required to be demolished, debris removed, submission of a new
variance application, and if granted rebuild that which is already there. The approximate cost to
come into strict compliance is substantial and likely to exceed $100,000.00. While “financial loss
alone is insufficient to grant a variance, it is a factor or an element to be taken into consideration and
should not be ignored.” Williams v. N.C. Dep't of Env't & Natural Res., 144 N.C. App. 479, 486
(2001). Further, to carry out the above would be a daunting and dangerous task given the location
of a pool approximately seven feet away. Moreover, strict application of the Ordinance would render
the backyard unusable for the near future and will likely bring about emotional distress, devastating
mental anguish, and financial stress. The above facts demonstrably evidence a hardship that is far
beyond mel.;e inconvenience or a minor setback. As such, strict application of the DPO would result

in unnecessary hardship, substantial financial loss, serious safety concerns, and unnecessary mental

anguish and emotional distress.
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b. Hardship Resulis From Properiy’s Peculiar Conditions:

The hardship resuits, in-part, from conditions that are peculiar to the property. Here, due to
the Town of Davidson’s property zoning/development division approvals over the years, the land in
which 514 Walnut is situated on became significantly smaller. See attached Town of Davidson map
pictures. What was once a large buildable lot and family friendly space, unfortunately and
unnecessarily, became more difficult to live and raise a family on- all in the name of growth and
progress. See generally Town of Davidson map (1981). The property is now .181 acres or 7,840sq
ft. Note, the act of purchasing property with knowledge that circumstances exist that may justify the
granting of a variance is not a self-created hardship. N.C.G.S. § 160D-705(D)(3). Further, the

hardship is compounded by the DPO’s mandate that the “total of both side setbacks shall be equal

to or greater than 30 percent of the lot width at the front building line...” See DPO 2.2.4.D.1, pg. 2-
22. As a direct result, the Davis Family is unable to enjoy its full bundle of property rights, to include
but not limited, reasonable use, enjoyment, and control of 514 Walnut St. As such, due to the Town’s
zoning/development actions, coupled with restrictive setback rules, the Davis Family now endures

demonstrable hardship from conditions that are peculiar to the property.

¢. Hardship Is Not a Result of Applicant’s Actions

The hardship is not a result of Applicant’s actions. Here, Davis hired licensed contractors to

perform all work. Due to lack of informal and formal construction knowledge and experience, Davis

reasonably and appropriately relied on licensed GCs to follow all applicable laws, rules, regulations,
and codes. See generally Turik v. Town of Surf City, 182 N.C. App. 427 (2007) (conveying hardships
resulting from good-faith reliance on survey are eligible for a variance). Further, throughout the past

fourteen (14) — sixteen (16) months, scores of city, county, and state inspectors and code enforcement

officers visited the Davis home.
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No issues were raised beyond the improper placement of a bond wire and an empty electrical conduit
line placed for future construction. This variance request is similar in nature to that in Turik, as I
reasonably relied upon licensed GCs to follow all applicable laws, rules, regulations, and codes, and
after a multitude of inspections, no issues were raised with respect to setback or height requirements.

I did not intentionally violate any applicable laws, rules, regulations, and codes. As such, the

hardship is not a result of Applicant’s actions.

d. Requested Variance is Consistent with the DPO’s Spirit, Purpose, and Intent

The requested variance is consistent with the DPO’s spirit, purpose, and infent. See DPO 4.1 The
structures do not offend, subvert, or run afoul of DPO’s Chapter 4 expressed purpose and intention.
Here, the fireplace, pizza oven, and outdoor cooking/grilling platform brick formations follow
Petitioner’s imaginative design that respects the neighborhood context. In support thereof, the brick
formations support the unique visual character in Davidson with their charming structural lines,
impeccable architectural style incorporating modern Victorian transitional elements, and utilize
architectural styles which respect the existing historic character of the Town through the
incorporation of antique wood beams, historic handmade copper gas lanterns, and antique styled
English chimney pot. Everything from the architectural style, items, to the paint colors were designed
to reflect Davidson's sensibilities and complement the neighborhood. 1 believe it is vital to preserve
the distinct character and historical fabric of Davidson. The outdoor entertainment space does just

that. As such, the requested variance is consistent with the DPO’s spirit, purpose, and intent.

The requested variance does not harm public safety or surrounding properties. The structures
stand upon solid ground, are buttressed by sturdy concrete foundations, and were built by well-
respected licensed master brick masons. Further, applicant is unaware of any facts and evidence to
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support otherwise. As such, the requested variance does not harm public safety or surrounding

properties.

The requested variance assists in achieving substantial justice. First, approval of a variance
mitigates, in-part, the inadvertent harm caused by the Town’s past zoning/development actions and
current overly-restrictive backyard setback rules. In short, approval of a variance allows the Board
to rightly address the unintentional consequences and hardship the Davis Family endures. See N.C.
Gen. Stat. § 160A-388 (stating a board of adjustment "shall have the power to vary or modify ;tny
of the regulations or provisions" of an ordinance). Second, approval of a variance helps achieve
substantial justice through equity and fairness by not punishing the Davis Family for its prudent,
good faith, and reasonable reliance upon licensed general contractors. To do so, the Town would: 1)
Unreasonably, and arguably unlawfully, place an undue heavy burden upon unlearned homeowners
to oversee and implement major home construction projects generally carried out by strictly
regulated licensed and bonded general contractors; 2) Offend traditional notions of fairness and 3)
Obstruct the DPO’s spirit and expressed intent to promote the health, safety, morals, and general

welfare of the community. As such, the requested variance assists in achieving substantial justice.

Conclusion

Based upon the foregoing, Applicant having met his burden, the Town’s Board of Adjustment
should approve the Davis’ variance request from DPO 4.5.8.C.4 (accessory structure side yard
setback), or in the alternative, from DPO 4.3.1.D.1 (backyard fence height) to address an alleged
issue with an existing and newly constructed structure/fence (i.e., pizza oven, fireplace, and outdoor
cooking platform). Such approval is lawful, equitable, in-step with the Ordinance’s purpose, intent,
spirit, and does not impede or frustrate the Town’s Mission to promote the health, safety, morals,

and general welfare of the Davidson cornmunity.
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V. SECOND VARIANCE REQUEST

DPO 4.5.8.C.4 - Side Yard Setback- Covered Porch

The Town’s Board of Adjustment should approve Davis’ variance request from DPO
4.5.8.C 4 (Side yard setback) to build a covered side porch. Such approval is lawful, equitable, in-
step with the Ordinance’s purpose, intent, spirit, and does not impede or frustrate the Town’s Mission
to promote the health, safety, morals, and general welfare of the Davidson community. Applicant’s

application and analysis of the facts to the four-prong test laid out in N.C.G.S. § 160D-705(D) is as

follows:

a. Unnecessary Hardship:

Strict application of the DPO would result in unnecessary hardship. Here, should the Board
deny the request for variance, the Davis Family will not be able to enjoy any backyard relief from
the sweltering and unforgiving North Carolina heat and will be forced to seek shelter inside for
comfort, and relaxation. Our son, William (7) suffers from a rare genetic disorder (Glutl Deficiency)
where his symptoms can become compounded when exposed to direct sun for lengthy periods
(lethargic, increased seizures, reduced energy, etc...) See generally N.C.G.S. § 160D-705(D)(2). As

such, strict application of the DPO would result in unnecessary hardship.

b. Hardship Results From Property’s Peculiar Conditions:

The hardship results, in-part, from conditions that are peculiar to the property. Here, due to the
Town of Davidson’s property zoning/development division approvals over the years, the land in
which 514 Walnut is situated on became significantly smaller. What was once a large buildable lot
and family friendly space, unfortunately and unnecessarily, became more difficult to live and raise

a family on- all in the name of growth and progress. See generally Town of Davidson map (1981).

Page 10 of 17
Davis Request for Variance- Amended

Page 19 of 153




The property is now .181 acres or 7,840sq ft. Note, the act of purchasing property with knowledge
that circumstances exist that may justify the granting of a variance is not a self-created hardship.
N.C.G.S. § 160D-705(D)(3). Further, the hardship 1s compounded by the DPO’s mandate that 30%
of a property’s backyard be restricted by setbacks. See DPO... As a direct result, the Davis Family
is unable to enjoy its full bundle of property rights, to include but not limited, reasonable use,
enjoyment, and control of 514 Walnut St. As such, due to the Town’s zoning/development actions,
coupled with restrictive setback rules, the Davis Family now endures demonstrable hardship from

conditions that are peculiar to the property.

¢. Hardship Is Not a Result of Applicant’s Actions

The hardship is not a result of Applicant’s actions. Here, no actions were taken by the
homeowner to create the hardship. The act of purchasing property with knowledge that
circumstances exist that may justify the granting of a variance shall not be regarded as a self-created

hardship. As such, the hardship is not a result of Applicant’s actions.

d. Requested Variance is Consistent with the DPQ’s Spirit, Purpose, and Intent

The requested variance is consistent with the DPO’s spirit, purpose, and intent. See DPO 4.1 The
structure will not offend, subvert, or run afoul of DPO’s Chapter 4 expressed purpose and intention.
Here, the proposed covered patio will match our charming Victorian front fagade, provide a light
and sound buffer for our discerning neighbors, and compliment the surroundings. Without the
construction of a covered patio, strings of light bulbs will indiscriminately illuminate the uncovered
patio and surrounding neighbor’s backyard, as there is no structure in which to mount lighting.
Moreover, I will be unable to control sound coming from amplified speakers, as there is no structure

in which to mount the speakers to aid in directional and sound control. In short, without the
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construction of a covered patio, there will be NO light and sound buffer to aid our neighbor’s use

and enjoyment of their property.

The requested variance does not harm public safety or surrounding properties. The structure will
stand upon solid ground, buttressed by a sturdy concrete and brick foundation, and be built by well-

respected licensed master brick masons As such, the requested variance does not harm public safety

or surrounding properties.

The requested variance assists in achieving substantial justice. Approval of a variance mitigates,
in-part, the inadvertent harm caused by the Town’s past zoning/development actions and current
overly-restrictive backyard setback rules. In short, approval of a variance allows the Board to rightly
address the unintentional consequences and hardship the Davis Family endures. See N.C. Gen. Stat.
§ 160A-388 (stating a board of adjustment "shall have the power to vary or modify any of the

regulations or provisions” of an ordinance). As such, the requested variance assists in achieving

substantial justice.
Conclusion

Based upon the foregoing, Applicant having met his burden, the Town’s Board of
Adjustment should approve the Davis’ variance request from DPO 4.5.8.C 4 (Side yard setback) to
build a covered side porch. Such approval is lawful, equitable, in-step with the Ordinance’s purpose,
intent, spirit, and does not impede or frustrate the Town’s Mission to promote the health, safety,

morals, and general welfare of the Davidson community.

VI. THIRD VARTIANCE REQUEST

DPO 4.3.1.D.1- Front Yard Fence Hight

The Town’s Board of Adjustment should approve Davis’ variance request from DPO
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43.1.D.1, to install a 3 ft. 6 inch wrought iron and steel “hoop and picket” fence in the front yard to
aid the Family in providing a safe useable front yard for our special needs son and to allow
reasonable accommodations under The Fair Housing Act. 42 U.S.C. § 3601 et seq. Such approval
is lawful, equitable, in-step with the Ordinance’s purpose, intent, spirit, and does not impede or
frustrate the Town’s Mission to promote the health, safety, morals, and general welfare of the

Davidson community. Applicant’s application and analysis of the facts to the four-prong test laid

outin N.C.G.S. § 160D-705(D) is as follows:

a. Unnecessary Hardship:

Strict application of the DPO would result in unnecessary hardship and fear. Pursuant to
N.C.G.S. § 160D-705(D)(2), “a variance may be granted when necessary and appropriate to make a
reasonable accommodation under the Federal Fair Housing Act for a person with a disability. 42
U.S.C. § 3601 et seq. Here, our son William (7) is a disabled special needs child diagnosed with
GlutlDS. William suffers, in-part, from seizures (epilepsy), development delay, severe cognitive
impairment, and ADHD. William is all “boy” and a “runner!” Due to William’s developmental
delay, cognitive impairment, attention deficit, and impulsive behavior, he often runs into the front
yard and darts across the street with little regard for oncoming traffic and appreciation for the
seriousness of his actions. Moreover, William is growing like a weed. In a few years, William will
likely be able to leap over a 3ft fence without breaking stride. We feel installing a more robust
wrought iron fence, that is only 6 inches taller than that permitted, will: 1) Slow William down; 2)
Give us more time to react; 3) Provide peace of mind and security; 4) Provide reasonable
accommodation under The Fair Housing Act; and 5) Promotes the health, safety, and general welfare
for a disabled Davidson citizen. As such, strict application of the DPO would result in unnecessary

hardship, fear, and likely run afoul of the Fair Housing Act and the Americans with Disabilities Act.
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b. Hardship Results From Property’s Peculiar Conditions:

The hardship results, in-part, from conditions that are peculiar to the property. Here, 514 Walnut
is very small due to the many property divisions over the years. The home is situated very close to
the street; I suspect this is to allow the property owner just enough room in the backyard to stretch
his legs; but I digress! The property sits just one block from Davidson Elementary, where traffic is
highly congested during school months. Because the lot is small, the home being situated close to
the street, and the large amount of school traffic, I reasonably fear that a 3ft fence would not provide
my Wife or I enough time in which to react, control, and stop William from running through the
front yard and darting across the street into oncoming traffic. It is my opinion that a 3ft fence would
do little to stop William, as he can jump over such a small fence. While a 3 2 foot fence is only 6
inches taller, the additional height makes it much harder to unlatch and jump over. As such, the

hardship results, in-part, from conditions that are peculiar to the property.

Further, pursuant to N.C.G.S. § 160D-705(D)(2), “a variance may be granted when necessary
and appropriate to make a reasonable accommodation under the Federal Fair Housing Act for a
person with a disability. 42 U.S.C. § 3601 ef seq. Here, our son William (7) is a disabled special
needs child diagnosed with Glut1DS. William suffers, in-part, from seizures (epilepsy), development
delay, severe cognitive impairment, and ADHD. William is all “boy” and a “runner!” Due to
William’s developmental delay, cognitive impairment, attention deficit, and impulsive behavior, he
often runs into the front yard and darts across the street with little regard for oncoming traffic and
appreciation for the seriousness of his actions. Moreover, William is growing like a weed. In a few
years, William will likely be able to leap over a 3ft fence without breaking stride. We feel installing
a more robust wrought iron fence, that is only 6 inches taller than that currently allowed, will: 1)

Slow William down; 2) Give us more time to react; 3) Provide peace of mind and security; 4) Is a
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reasonable accommodation under The Fair Housing Act; and 5) Promotes the health, safety, and
general welfare for a disabled Davidson citizen. As such, a variance is necessary and appropriate to

make a reasonable accommodation under the Fair Housing Act for William, a disabled town citizen.

¢. Hardship Is Not a Result of Applicant’s Actions

The hardship is not a result of Applicant’s actions. Here, no actions were taken by the
homeowner to create the hardship. The act of purchasing property with knowledge that
circumstances exist that may justify the granting of a variance shall not be regarded as a self-created
hardship. N.C.G.S. § 160D-705(D)(3). Further, William’s disease is de novo. Glut1DS is caused by
changes (mutations) in the SLC2A1 gene and is inherited in an autosomal dominant pattern. Rarely,

the condition also may be inherited in an autosomal recessive pattern. As such, the hardship is not a

result of Applicant’s actions.

d. Requested Variance is Consistent with the DPQ’s Spirit, Purpose, and Intent

The requested variance 1s consistent with the DPQO’s spirit, purpose, and intent. See DPO 4.1
The 3 Y2 foot fence will not offend, subvert, or run afoul of DPO’s Chapter 4 expressed purpose and
intention. Here, the proposed wrought iron and steel proposed fence will complement our Victorian
home and enhance the existing historic character of the Town through the incorporation of period

correct iron posts and fencing. See attached hoop and picket fence picture.

The requested variance does not harm public safety or surrounding properties. The fence will
stand upon solid ground, supported by sturdy cast iron posts, and be built by a well-respected

licensed fence contractor. As such, the requested variance does not harm public safety or

surrounding properties.

The requested variance assists in achieving substantial justice. Approval of the variance greatly
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protects William’s health, safety, and general welfare and promotes the same for the Davidson
community. The variance will aid and assist the Davis Family in providing a safe useable front yard
for our special needs son, allow reasonable accommodations under The Fair Housing Act. 42 U.S.C.
§ 3601 et seq., and provides the Family with much needed peace of mind. As such, the requested

variance is consistent with the DPO’s spirit, purpose, and intent.
Conclusion

Based upon the foregoing, Applicant having met his burden, the Town’s Board of Adjustment
should approve Davis’ variance request from DPO 4.3.1.D.1, to install a 3 ft. 6 inch wrought iron
and steel “hoop and picket” fence in the front yard to aid the Family in providing a safe useable front
yard for our special needs son and to allow reasonable accommodations under The Fair Housing
Act. 42 U.S.C. § 3601 et seq. Such approval is lawful, equitable, in-step with the Ordinance’s
purpose, intent, spirit, and does not impede or frustrate the Town’s Mission to promote the health,

safety, morals, and general welfare of the Davidson community.

VII. CONCLUSION

In conclusion, I respectfully request the foregoing variances from the DPO. Such approvals
are lawful, equitable, fair, in-step with the Ordinance’s purpose, intent, spirit, and do not impede or
frustrate the Town’s Mission to promote the health, safety, morals, and general welfare of the

Davidson community.

The Davis Family’s sincere intention is to be compliant and consistent the DPO’s spirit and
intent- to promote the health, safety, morals, and general welfare of the Davidson community. To
that end, I offer my full cooperation with the Town and earnestly seek appropriate and reasonable

accommodations that are mutually beneficial to all parties.
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The Davidson Planning Department’s patience, aid, and assistance are greatly appreciated.
Town officials were quick to respond, cordial, respectful, and polite. It’s been a pleasure to work

with the Department’s cordial and respectful staff.

Respectfully submitted,

Your fellow Town citizen,

fr B

James T. Davis
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7/14/22, 3:35 PM Form Center « Davidson « CivicEngage

- 1 —

§ Ly MONERIE £53] prsmmooRD r_‘} RACDULES !\f‘; YVONNE | HELP

[CFaS FIELD

m
N

ETS LEGACY FCRNMS FROPERTIES PERMISSIONS

BACK FainT

—_— SAVE CHANGES

Forrs Ceriter B Planning » Plarasing Deportmert Sabymittal Form B Submissior $26712

CANCEL
This form is intended for submission of permits, plan reviews, plats, design review and other Planning
Department-refated items, Should you have any guestions, send comments to
planning@townofdavidson.org or by phone 704 892-7592.

Form Details

Submittad By

James T. Davis
Contact Name: * Date: *

Submitted On:
James Davis F114/2022 July 14,2022 3:04 Pl

P Addigss:
1089090.32

v z Referrorn
https fwww.townofdavidson.org/F..
Arswered 11 of 14 (78.6%)

Contact Phone: * Contact Email: *

256-303-4633 jamestdavislaw@gmail com

<
Project Address: *
514 Walnut Streat
s
Mecklenburg Co, Tax Parcel #: * Total Construction Costs: *
00705130 3404 300
% “

Project Description: *

httpsfwww.townofdavidsen.org/Admin/FormCenter/Submissions/Edit?id=16712&form|D=7 3&referrerURL=&submissionDataDisplayType=0&backURL.,, 1/
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7114/22, 3:35 PM Form Center » Davidson » CivicEngage

1
HOHAEPSGE D/ SHBCARD MODULES YVONNE | HELF

Please upload Application Form and all other pertinent ptan documents below.

Application Form: ™ Site Plan:

Davis Pocl Building Permit Applications- Davis Pool Building Permit Applications-
Meck Co and Davidson.pdf Meck Co ond Dovidson.pdf

Other Attachment: Other Attachment:

Other Attachment:

Copy of the fee schedule:

Fee Schedule

There is NO NEED to create an account to submit your payment,

Please do NOT hit your back button or refresh your
screen untii the transaction is complete.

Permit Fee Price: *

NOTE: Charges made to the town of Davidson may show up as “EBS-ECS ePay" or “EBS Davidson” on
your credit card statement,

https:/fwww.townofdavidson.org/Admin/FormCenter/Submissions/Edit?id=16712&formID=7 3&referrerURL=&submissionDataDisplay Type=0&backURL.,, 2/
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BUILDING PERMIT APPLICATION é? df}] R gé
ONE/TWO FAMILY ~ |~| permr rvee % : PERMIT #
ADDRESS v
STREET# | 574 | nsEw sTREETNamE ] WALNUT QE’RD'ST ST | sumemNTs) IL?EISDICT]ON DAVIDSON -~
proJecTisusDivision NavE [DAVIDSON SPRINGS PHASE 1 seciion | 2 PROJECT #
OWNER { James T. & Mary K. Davis (Abemethy ADDRESS | 514 Walnut ST cry | Davidson

STATE 2P {28036 PHONE#D5630346 oT#| 2 | BLocks LAND AREA (sq 11784 Tax parcEL# | 00705130

TITLE INSURANCE COMPANY / LIEN AGENT vaME |First Citizens Bank EMALL |SUPPORT@LIENSNC.COM

LIEN AGENT PHYSICAL N ) ) LIEN AGENT MAILING N . ]

ADDRESS 19 W Hargett ST Unit: 507, Raleigh, North Carolina 27601 ADDRESS 19 W Hargett ST Unit: 507, Raleigh, North Carglina 27601
- !

PHONE # | (888) 690-7384 | FAX # |(919) 489-5231 N AGENT | :

ZONING il Thlill Gre URISDICEION {DAVIDSON [+] maps 2 | rw

Vi aqe Tinls Llg g J N 51-763
] ]
SPECIAL FLOOD PEAIN N M FLOOD ELEVATION FIREDISTRICT {YES N4

LOT 2 FRONT SHEET {if different) APR'D Aé }/LJZ/

MINIMUM SETBACKS: r .t - 4 - 7
FRONT 25 | weFTsibel A RIGHTSIDE | & REAR| 2.0 REQ. PARKING
JOB# TYPE WORK [NEW +{ properTy UsE|RESIDENTIAL - ONE/TWO FAMILY |~
UsSDG # [] expanDEDFOOTPRINT  [T] SHELL 7] sasement [] SPRINKLER SYSTEM [] 1sFuLLoEMO
PROJECT DESCRIPTION (Residence,Office.etc) ; : : ; . N Y
PURROSE e ence. O Residential Swimming Pool: Approx 13-15 W x 28 L
OCC.TYPE PROJEC@S&;E‘ET’E‘}D: N/A NEWUNHEATED | N/A pEckSs) NFA #sTORIES | N/A
CONVERTED FROMUNHEATED ‘

CONST FOHEATED SO 1 N/A RENOVATE EXISTING SPACE: SQFT NO
MULTI-FAMILY: ‘

4 HANDICAP UNITS N/A ONE/TWO FAMILY, MODULAR, MOBILE HOME: TOTAL #RODMS # BEDROOMS # BATHS

WORK INCLUDES:
TOTAL # UNITS N/A
[T} ATTACHED CARPORT [[] ATTACHED GARAGE [T} MASONRY FIREPLAGE(S)

[SERVICES: e i : L L = - S
ELECTRICAL POWER company DD - DUKE DAVIDSON ] servicE: |N/A !_v_ TotaLames | 200 #CIRCUITS

# CONNECTIONS 120 VOLTS # CONNECTIONS GVER 120 VOLTS

MECHANICAL GAS COMPANY # GAS CONN # APPLIANCES HIC

E]HEAT PUMP DELECT CEILING DDRE-FAB FIREPLACE BREFRIGERA’TION OMLY

ENTRAL AIC GAS/OiL. FURNACE HIMNEY GAS PIPING
U]
DELECT‘ BASEBOARD DGAS!OIL STEAM DSTOVE
[T]ELECT. FURNAGE [TjeAs Pack DEXHAUSTNENTiLATiON
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PLUMBING: # OF FIXTURES (Sink,Water Closet, el¢ )

# OF APPLIANCES (Dishwasher, Water Heater, elc )

UTLTES  [[[NEw [@EXISTING  PUBLIC {CHAR-MECK UTILITY DEPT) {N/A M {j water [} sEwER
PRIVATE N/A ~| 0 wew [ seetc
WILL ADDITION ! UPFIT CREATE / EXPAND DYES DNO
A BEDROOM?
[CONTRACTOR(S): Name/Address as Appears on License
ACCT # PHONE CONTRACT COSTNEAREST APR'D
LDG L 704-896-7665 |Lc# | 68455 5100 FEES
o Q
) > Feor o ls # BLDG § (NOTE)
Superit
- $104,300.00
Aopress |20315 Knox Rd. Ste| crwstate|Cornelius zZir | 28031
NOTE:
Master Contract Cost less equipment
Does at ieast one (1} piece of equipment have a cost of over $500,000.7 over $500,000.
If YES see instructions befow / If NO include all equipment in the construction cost [ves NO APR'D
TOTAL EQUIPMENT COST FEES
To caleuiate equipmeant costs when there is al least one (1) piece of equipment over $500,000., enter the tolal equipment ¢ost in the
Equipment Cost field. Do not include this ¢ost in the Master Contract Cost field. The system will calculate the totat equipment cost as
follows: $508,000 at 100%, the remaining equipment cost at 20%
ACCT # PHONE CONTRACT COSTNEAREST APR'D
ELECT 4 LG # $100 FEES
ELECT §
N/A
ADDRESS CITYISTATE ZIP
ACCT # PHONE CONTRACT COST NEAREST APRD
MECH » LIC# $100 FEES
MECH §
ADDRESS CITYISTATE ZIlP
ACCT # PHONE CONTRACT COSTNEAREST APRD
PLUMB 8 LIC# 5100 FEES
PLUMB $
ADDRESS CITYISTATE ZIP
ARCHENG :HGNE uc # TOTAL CONSTI;UCTION COST
prans_]
ADDRESS CITYISTATE ZIP
FT [.] TOTAL ESTIMATED PROJECT COST FOR FAST TRACK OR MODULAR § FTFEES
Contact OTHER
information FEESS
A PROCESSING FEE OF $15 WILL BE CHARGED FOR THIS SERVICE HMETHOD OF PAYMENT TOTAL
y :
PLACARD D ves D o ED FOR TH ¢ CASHICHECK D account FEESS

THE UNDERSIGNED HEREBY CERTIFIES THAT HE/SHE IS EfTHER THE OWNER OR THE AUTHORIZED AGENT OF THE OWNER AND HEREBY MAKES APPLICATION FOR
PERMIT AND INSPECTION OF WORK DESCRIBED AND AGREES TO COMPLY WITH ALL APPLICABLE LAWS REGULATING THE WORK.

77
APPLICANT'S SIGNATURE %‘—C—— paTe | 7/14/20] privt arruicanTs vaMEl James T. Davis
L v
HECHKELENBURG COUNTY LAND USE & ENVIROMENTAL
SERVICES e Ab
e AVENUE HOLDS PROCESSED BY APPROVED BY] 4 VALIDATED BY
CHAROLQTTE HORTH CAR_OL]NA, 28208

{850) 314-2633

Scope of Wg_rk.'

751y

+ Al peols wmust meel M{ck\em\)m-) Coi,w\'\f;‘s rules SCULUVING,

%wxm\w\““’i pod\g_ ¥ Fool -t:é,if,f.pmwfr ey v\c)l tu\croc\cin o sellacks.

FPAGE 2

REVAFS T/ 1Y
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V.

For the best experience, open this PDF portfolio in
Acrobat X or Adobe Reader X, or later.

Get Adobe Reader Now!
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From: James Davis

To: Andrew Golden
Subject: James Davis: Fence Idea
Date: Monday, August 8, 2022 3:19:37 PM

---------- Forwarded message ---------

From: James Davis <jamestdavislaw(@gmail.com>
Date: Mon, Aug 8, 2022, 3:07 PM

Subject: James Davis: Fence Idea

To: Tinaz, Andrew <antinaz@davidson.edu>

GA Andrew,

Personal thoughts on the below being approved (not formal or the Town's official position?
The fireplace becomes part of the fence. Thanks!

- james
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PLAT MAP ADDENDUM
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Andrew Golden

From: James Davis <jamestdavislaw@gmail.com>

Sent: Tuesday, September 26, 2023 10:32 AM

To: Andrew Golden

Subject: Davis 514 Walnut St. Site Map

Attachments: CamScanner 09-26-2023 10.12.pdf; CamScanner 09-26-2023 10.08.pdf

Follow Up Flag: Follow up
Flag Status: Flagged

Good Morning Andrew,
See attached site plan docs.
A. Structure as defined by Webster’s Dictionary / Fence
i. Fence: Approx. 6ft Hx 5 W = 3W at Top.
ii.  Variance Request: Approx. 6 ft.
B. Side Patio:
i.  Covered Porch Variance Request: Approx. 2ft

ii.  House cornices may be placed within 2 ft of side setback

C. Property Line:
i.  Approx. 10-12 inches from A and B.

D. Front Yard Fence:
i.  Approx. 4ft W and 42 inches H.
ii.  Front Fence Variance Request: Approx. 5-6 inches

E. Approx. distance from House > Property Line

F. 5ft Setback

Thanks for your patience, and please don’t hesitate to reach out if you have any questions. Thanks!

Best regards,

-W
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Yvonne Janssen
s

EERE
From: Jason Burdette
Sent: Thursday, April 20, 2023 1:00 PM
To: John & Martha Hadden
Cc: Yvonne Janssen
Subject: RE: property line concerns
John,

Yvonne Janssen (copied here) should be able to help you.

Best,

[x] ERemsmmE Jason Burdette, AICP

Planning Director

Web: www.townofdavidson.org/planning
Office: (704) 940-9621

NOTE: Town Hall offices have moved to a new location at 251 South Street.

*E-mail sent to and/or from this address is subject to North Carolina Public Records Law and may be disclosed to third parties

From: John & Martha Hadden <haddenjm @gmail.com>
Sent: Thursday, April 20, 2023 10:21 AM

To: Jason Burdette <jburdette @townofdavidson.org>
Subiject: property line concerns

Jason,

My name is John Hadden, | live at 510 Walnut St., Davidson.

One of my next door neighbors is in the process of building a pool

and although there is not a problem at the moment, there is a potential
problem as this project proceeds.

| would like to sit down with you or a member of your staff to get a
good idea of the town property line codes and how they apply to

this particular project. | expect | would only need 10 to 15 minutes

of your time. | am retired, and would be available to meet at
your convenience.
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Thank you,
John Hadden
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Andrew Golden

From: Jason Burdette

Sent: Wednesday, June 14, 2023 3:23 PM

To: jamestdavislaw@gmail.com

Cc: Yvonne Janssen

Subject: 514 Walnut

Attachments: IMG_20230510_110355300_HDR jpg; IMG_20230510_110019558_HDR jpg; IMG_20230510_

110041385_HDR jpg

Dear Mr. Davis,

The Town of Davidson Planning Department has received a complaint about the construction work
underway at your residence located at 514 Walnut Street. Specifically, the complaint concerned current
construction related to location (in the side yard setback) and height (exceeding fence/wall height of six
feet). See pictures attached.

Please provide a summary and scope of the work planned and underway so that staff may determineif a
violation has indeed occurred.

Your swift attention to this matter is greatly appreciated.

%] Jason Burdette, AICP

Planning Director

Web: www.townofdavidson.org/planning
Office: (704) 940-9621

NOTE: Town Hall offices have moved to a new location at 251 South Street.

*E-mail sent to and/or from this address is subject to North Carolina Public Records Law and may be disclosed to third parties
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Andrew Golden

From:
Sent:
To:

Cc:
Subject:

July 7, 2023

James Davis <jamestdavislaw@gmail.com>
Friday, July 7, 2023 8:06 PM

Jason Burdette

Yvonne Janssen

Re: 514 Walnut

Dear Mr. Burdette,

In re: 514 Walnut Complaint

I am in receipt of your email dated June 14, 2023, and write to respond to the Town’s requests. Response,
limited in scope to the objects pictured in your email as of 6/14/2023), is as follows:

e Summary and Scope of Work Underway:

° There is no work currently underway.

e Summary and Scope of Work Planned:

0O O O O O O

0O O 0O O O O

Paint front face of brick objects;

Install approximate 5ft wood oak beam;

Install one (1) gas copper lantern on middle brick object and turn on gas supply;

Install two (2) gas copper lanterns on patio columns and turn on gas supply;

Install and connect low-voltage landscape lighting;

Build an approx. 4ft W x 18-20 inch (H) brick wall, supported by adequate foundation, to hold
back soil and shrub roots between low brick object and brick patio;

Install an approx. 16ft W x 27 inch (H) steel and wrought iron fence along brick patio;

Install an approx.. 4 ft W x 42 inch (H) steel and wrought iron gate leading onto brick patio;
Install three (3) copper pool scuppers;

Install two (2) Bolland outdoor 180 speakers along back retaining wall,

Landscape back retaining wall;

Ensure all plumbing, drain lines, and electrical conduits are appropriately buried and covered with
mulch.

* Summaries listed above are to the best of my knowledge and good-faith recollection. I am a homeowner,
not a licensed contractor. Omissions and errors are not intentional. I will gladly supplement the above
summaries should additional facts and information become available.
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Additionally, please know:

e Licensed contractors performed all of the work;

e It is my understanding that all necessary permits were pulled and approved;

o [ have no formal construction knowledge, experience, and relied heavily on the GCs to follow
all applicable laws, rules, regulations, and codes;

e [ did not knowingly and/or intentionally violate any applicable laws, rules, regulations, and
codes.

I welcome inquiry from the Town, and I am amenable to a site visit at the Town’s convenience. Should the
Planning Board properly find that I did in fact violate a Town ordinance, I pledge to work in-good-faith with the
Town to address the concerns, issues, and work towards a reasonable resolution and equitable remedy (e.g.,
request a variance, pay reasonable fine, etc...) that is mutually beneficial and meets the spirit of the Town’s
Planning Code.

Respectfully submitted,

-W

James Thomas Davis, J.D.

256-303-4638

On Wed, Jul 5, 2023, 1:10 PM Jason Burdette <jburdette@townofdavidson.org> wrote:

Mr. Davis,

I’m following up on our earlier request for information (dated June 14). You stated that you would have a
response last week. Your attention to this matter is greatly appreciated.

Best,

Jason Burdette, AICP
Planning Director
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(2] Web: www.townofdavidson.org/planning
Office: (704) 940-9621

NOTE: Town Hall offices have moved to a new location at 251 South Street.

*E-mail sent to and/or from this address is subject to North Carolina Public Records Law and may be disclosed to third
parties

From: James Davis <jamestdavislaw@gmail.com>
Sent: Monday, June 26, 2023 4:18 PM

To: Jason Burdette <jburdette@townofdavidson.org>
Cc: Yvonne Janssen <yjanssen@townofdavidson.org>
Subject: Re: 514 Walnut

Good Afternoon Jason,

Hope allis well. | left a voicemail and also following up with this email. Writing to let you know |
received your email. | will provide a response to your requests this week. In the meantime, please feel
free to reach out.

Thanks,

- james

256-303-4638

On Wed, Jun 14, 2023, 3:22 PM Jason Burdette <jburdette@townofdavidson.org> wrote:
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Dear Mr. Davis,

The Town of Davidson Planning Department has received a complaint about the construction work
underway at your residence located at 514 Walnut Street. Specifically, the complaint concerned
current construction related to location (in the side yard setback) and height (exceeding fence/wall
height of six feet). See pictures attached.

Please provide a summary and scope of the work planned and underway so that staff may determine if
aviolation has indeed occurred.

Your swift attention to this matter is greatly appreciated.

%] Jason Burdette, AICP
Planning Director

Web: www.townofdavidson.org/planning
Office: (704) 940-9621

NOTE: Town Hall offices have moved to a new location at 251 South Street.

*E-mail sent to and/or from this address is subject to North Carolina Public Records Law and may be disclosed to third
parties
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David¥%n

NOTICE OF VIOLATION

July 11, 2023

James T. Davis and Mary K. Davis (Abernethy)
514 Walnut St.
Davidson, NC 28036

RE: 514 Walnut St., Davidson, NC ZONING: VI-Green Overlay
PARCEL NO.: 00705130 MAP NUMBER: M51-763
SITE VISIT DATE: 5/10/2023

Consistent with Davidson Planning Ordinance (DPO) section 15.1.2 (Complaints Regarding
Violations), the town received a complaint regarding a building code and setback violation at
your residence, 514 Walnut Street. Mecklenburg County Code Enforcement has visited the site
twice and found no building code violation. However, based upon the photographic evidence
attached and a site visit by town staff, the Town of Davidson is compelled to issue the following
Notice of Violation per NC General Statutes 160D-404.

The following provisions of the DPO have been violated:

= DPO 16: Yard, Side, Required: When required by this ordinance or established by
recorded plat, a minimum distance between the side lot line and the side building line,
extending from the established setback to the required rear yard. For buildings not set
back from the street right-of-way, the side yard shall be defined as extending from the
street line to the required rear yard.

= DPO 4.5.8.C.4: The minimum side yard setback shall be five feet and the minimum rear
yard setback shall be five feet.

= DPO4.3.1.D.1: Fences, Hedges and Garden Walls: All Planning Areas: Fences, hedges,
and/or garden walls located in front of the building line shall be no greater than three
feet in height and fences shall be no more than two-thirds solid. Fences, hedges, and/or
garden walls located behind the front building line shall be no greater than six feet in
height.
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Per DPO and General Statutes, you have three options available to you.

1) Remedy. Remove all vertical construction located in the setback save for any structure
determined to be a fence, hedge, or garden wall within 14 days. While patios and fences
are permitted to encroach into the setback, vertical construction (including fences
exceeding six feet in height) may not.

2) Appeal. Per General Statutes Section 160D-705(b), the Board of Adjustment has the
authority to hear an appeal of this Notice of Violation. The state statute empowers the
Board of Adjustment to hear and decide appeals from administrative decisions
regarding administration and enforcement of the zoning regulation or unified
development ordinance. The provisions of G.S. 160D-405 and G.S. 160D-406 are
applicable to an appeal. The property owner has 30 days from receipt of written notice
to file an appeal. Applications are available at the Town of Davidson’s Planning Office
and on the Town’s website at_ www.townofdavidson.org/84/Board-of-Adjustment. If
the 30-day deadline has passed and an appeal application has not been properly filed,
then the Board shall have no jurisdiction to hear an appeal of this notice. Your right to
appeal shall have been forfeited.

3) Variance. When unnecessary hardships would result from carrying out the strict letter
of a zoning regulation, the Board of Adjustment shall hear application for variances
consistent with G.S. 160D-705(d). Variance applications are available at the Town of
Davidson’s Planning Office and on the Town’s website at
www.townofdavidson.org/84/Board-of-Adjustment. The property owner has 30 days
from receipt of written notice to file an application for a variance. If the deadline passes,
the Board shall have no jurisdiction to grant a variance and your rights for a variance
shall have been forfeited.

If the violation has not been remedied and there is no application for appeal or variance to the
Board of Adjustment within the timeframe prescribed by NC General Statutes, the Town
reserves the right to exercise any one of the remedies consistent with DPO 15.2 (Penalties For
Violation & Enforcement Mechanisms), that may include Injunction, Order of Abatement, Stop
Work Order, and Civil Penalty.

If you have any questions about what is required by this Notice, please contact me at 704-940-
9621.

Sincerely,

Lt

Jason Burdette, AICP
Planning Director

Cc: Karen Wolter, Town Attorney
Yvonne Janssen, Planning Technician
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David¥%n

NOTICE OF VIOLATION, AMENDED

July 14, 2023

James T. Davis and Mary K. Davis (Abernethy)
514 Walnut St.
Davidson, NC 28036

RE: 514 Walnut St., Davidson, NC ZONING: VI-Green Overlay
PARCEL NO.: 00705130 MAP NUMBER: M51-763
SITE VISIT DATE: 5/10/2023

Consistent with Davidson Planning Ordinance (DPO) section 15.1.2 (Complaints Regarding
Violations), the town received a complaint regarding a building code and setback violation at
your residence, 514 Walnut Street. Mecklenburg County Code Enforcement has visited the site
twice and found no building code violation. However, based upon the photographic evidence
attached and a site visit by town staff, the Town of Davidson is compelled to issue the following
Notice of Violation per NC General Statutes 160D-404.

The following provisions of the DPO have been violated:

= DPO 2.2.4.D.1 Setback Requirements: See attached plat (“Davidson Springs Subdivision,
Phase 1” July 6, 2009)

= DPO 16: Yard, Side, Required: When required by this ordinance or established by
recorded plat, a minimum distance between the side lot line and the side building line,
extending from the established setback to the required rear yard. For buildings not set
back from the street right-of-way, the side yard shall be defined as extending from the
street line to the required rear yard.

= DPO 4.5.8.C.4: The minimum side yard setback shall be five feet and the minimum rear
yard setback shall be five feet.

= DPO4.3.1.D.1: Fences, Hedges and Garden Walls: All Planning Areas: Fences, hedges,
and/or garden walls located in front of the building line shall be no greater than three
feet in height and fences shall be no more than two-thirds solid. Fences, hedges, and/or
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garden walls located behind the front building line shall be no greater than six feet in
height.
Per DPO and General Statutes, you have three options available to you.

1) Remedy. Remove all vertical construction located in the setback save for any structure
determined to be a fence, hedge, or garden wall within 14 days. While patios and fences
are permitted to encroach into the setback, vertical construction (including fences
exceeding six feet in height) may not.

2) Appeal. Per General Statutes Section 160D-705(b), the Board of Adjustment has the
authority to hear an appeal of this Notice of Violation. The state statute empowers the
Board of Adjustment to hear and decide appeals from administrative decisions
regarding administration and enforcement of the zoning regulation or unified
development ordinance. The provisions of G.S. 160D-405 and G.S. 160D-406 are
applicable to an appeal. The property owner has 30 days from receipt of written notice
to file an appeal. Applications are available at the Town of Davidson’s Planning Office
and on the Town’s website at_ www.townofdavidson.org/84/Board-of-Adjustment. If
the 30-day deadline has passed and an appeal application has not been properly filed,
then the Board shall have no jurisdiction to hear an appeal of this notice. Your right to
appeal shall have been forfeited.

3) Variance. When unnecessary hardships would result from carrying out the strict letter
of a zoning regulation, the Board of Adjustment shall hear application for variances
consistent with G.S. 160D-705(d). Variance applications are available at the Town of
Davidson’s Planning Office and on the Town’s website at
www.townofdavidson.org/84/Board-of-Adjustment. The property owner has 30 days
from receipt of written notice to file an application for a variance. If the deadline passes,
the Board shall have no jurisdiction to grant a variance and your rights for a variance
shall have been forfeited.

If the violation has not been remedied and there is no application for appeal or variance to the
Board of Adjustment within the timeframe prescribed by NC General Statutes, the Town
reserves the right to exercise any one of the remedies consistent with DPO 15.2 (Penalties For
Violation & Enforcement Mechanisms), that may include Injunction, Order of Abatement, Stop
Work Order, and Civil Penalty.

If you have any questions about what is required by this Notice, please contact me at 704-940-
9621.

Sincerely,

sl

Jason Burdette, AICP
Planning Director
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Cc: Karen Wolter, Town Attorney
Yvonne Janssen, Planning Technician
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THE TOWN OF DAVIDSON

BOARD OF ADJUSTMENT

AMENDED APPEAL FROM NOTICE OF VIOLATIONS

August 29, 2023

James T. Davis

514 Walnut Street
Davidson, NC. 28036
jamestdavislaw @ gmail.com
(256) 303-4638

Name of Project: 514 Walnut St.
Tax Parcel: 00705130
Acreage: .181 acres ’

Existing Planning Area: VI- Green Overlay

* Petitioner requests hearing before the Town’s Board of Adjustment.

I. DAVIDSON PLANNING DIRECTOR- FINDINGS OF VIOLATIONS:

Davidson Planning Director Jason Burdette set forth four (4) separate and distinct violations.

They are as follows:

1. DPO_2.2.4.D.1 Setback Requirements: “See attached plat (“Davidson Springs

Subdivision, Phase 17 July 6, 2009).”

2. DPO 16: Yard, Side, Required: “When required by this ordinance or established by
recorded plat, a minimum distance between the side lot line and the side building line,
extending from the established setback to the required rear yard. For buildings not set

back from the street right-of-way, the side yard shall be defined as extending from the

street line to the required rear yard.”
Page 1 of 13
Davis Appeal to DPO Notice of Violation, Amended
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3. DPO _4.5.8.C.4: “...[Tlhe minimum side yard setback shall be five feet and the

minimum rear yard setback shall be five feet.”

4, DPO 4.3.1.D.1: “Fences, Hedges and Garden Walls: All Planning Areas: Fences,
hedges, and/or garden walls located in front of the building line shall be no greater than
three feet in height and fences shall be no more than two-thirds solid. Fences, hedges,

and/or_garden walls located behind the front building line shall be no greater than six

feet in height.”

. STATEMENT OF RELEVANT FACTS:

1) On or about August 1, 2022, the Davis Family began pool construction. Davis Family kept

all impacted neighbors generally informed and asked about concerns and preferences.

2) In 2023, Davis Family began construction of a fireplace, pizza oven, outdoor cooking

platform, and considered potentially building a covered side porch.

3) Davis hired licensed contractors to perform all work.

4) Due to lack of construction knowledge and experience, Davis reasonably relied on

licensed general contractors to follow all applicable laws, rules, regulations, and codes.

5) During pool construction and building of entertainment space, the Davis Family and all

surrounding neighbors enjoyed a friendly neighborly relationship.

6) On or about mid-April 2023, Mr. John Hadden (neighbor at 510 Walnut St.) expressed his
reasonable concern and issue regarding the potential building of a covered porch. I
conveyed the Family’s plans, explained how both families would mutually benefit from

the building of a covered porch, and that the GC would submit all required permit

applications.

Page 2 of 13
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7) On or about April 20, 2023, Hadden sent an email to Jason Burdette, Town of Davidson

Planning Director.

8) On or about April 24, 2023, Hadden sent a letter to Jason Burdette, Town of Davidson

Planning Director.

9) On or about April 24, 2023, Hadden delivered a letter to the Davis Family. Hadden

courtesy copted Mayor Rusty Knox, PD Jason Burdette, and GC/Town Citizen Rodney
Graham.

10) On or about May 11, 2023, Hadden sent an email to Ms. Yvonne, Town Planning Dept.

11) On or about June 9, 2023, Hadden sent an email to Ms. Yvonne, Town Planning Dept.

12) On or about June 14, 2023, Davis received notice from the Davidson Planning Dept. that

a complaint was filed and requested a summary and scope of the work underway and

planned.

13) On or about July 7, 2023, Davis formally responded to the Town’s Planning Dept. and

provided summary and scope.
14) On or about July 11, 2023, Town of Davidson Planning Dept. sent Notice of Violation.

15) On or about July 14, 2023, Town of Davidson Planning Dept. .officials visited the build

site and issued an amended Notice of Violation.

16) Puring 2022 and 2023, scores of town and county inspectors and code enforcement
officers inspected Davis’ builds for compliance with applicable town, city, and state laws,

rules, regulations, ordinances, and codes. General contractors addressed all reported

issues.

17) Davis Family did not intentionally violate any applicable laws, rules, regulations, and

codes.
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18) On or about August 25, 2023, Davis responded to Hadden’s Letter- April 24,2023.
19) On or about August 25, 2023, Davis filed an appeal to the amended Notice of Violation.
20) On or about August 25, 2023, Davis Family filed a variance request.

21) On or about August 29, 2023, Davis filed an amended appeal.

22) On or about August 29, 2023, Davis filed an amended variance request.

III. PETITIONER’S RESPONSE

A. VIOLATION#1

DPO 2.2.4.D.1 Site Desien Standards, Setback Reguirements

The Town fails to state a violation conveying a mandatory requirement which creates a duty

for Petitioner to act or refrain from acting.

DPO 2.2.4.D.1 states “Setback Requirements: The following table establishes the required

setbacks for the Village Infill Planning Area. See DPO pg. 2-21, 2-22,

Here, DPO 2.2.4.D.1 establishes the required setbacks for the Village Infill Planning Area.
This statement of establishment constitutes a statement of fact, not a statement conveying
requirements. The Statement contains no action words, such as, “shall,” “must,” and “will.”
Because the Statement contains ne action words creating mandatory requirements, there is no

expressed or implied obligation for Petitioner to comply with or duty to refrain from acting.

Additionally, upon review of Table 2-15, Petitioner is unable to ascertain what applicable

“building type” the Planning Director refers to. Without clarity and proper notice, it is difficuit
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to pen a proper response. For purposes of addressing this specific violation only, Petifioner
assumes the Planning Director is referring to building type “Accessory Structure.” This building
type, noted in Table 2-15, states “T71” with regards to applicable accessory structure side
setback. Table 2-15 references table 111 directs the reader as follows: “See Section 4.5.8 for
permitted location and setbacks of accessory structures.” Again, the above statements constitute
statements of fact, not statements conveying requirements, as they contain no action words, such
as, “shall,” “must,” and “will.” Because the Table and its assumed applicable reference section
contains no action words creating mandatory requirements, there is no expressed or implied

obligation for Petitioner to comply with or duty to refrain from acting.

Where there is no duty, there can be no violation. Petitioner respectfully request violation

DPO 2.2.4.D.1 be amended or withdrawn.

* Note: On August 11", Petitioner contacted Davidson Planning Office seeking clarity. Mr.
Andrew Golden respectfully and courteously expressed his understanding of my argument,
but stated the Planning Office will not be making any changes to the amended NOV. For
purposes of completeness, Petitioner penned the above response.

B. VIOLATION #2
DPO 16. Definitions: Yard, Side. Reguired

The Town fails to state a violation conveying a mandatory requirement which creates a duty

for Petitioner to act or refrain from acting.

DPO 16: Yard, Side, Required states “When required by this ordinance or established by
recorded plat, a minimum distance between the side lot line and the side building line, extending
from the established setback to the required rear yard. For buildings not set back from the street

right-of-way, the side yard shall be defined as extending from the street line to the required rear
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yard.” DPO pg. 16-30.

Here, this is a statement defining the term “Yard, Side, Required.” The definitional
Statement conveys no mandatory requirements. The definitional Statement contains no action
words, such as, “shall,” “must,” and “will.” Because the definitional Statement contains no action
words creating mandatory requirements, there is no expressed or implied obligation for Petitioner
to comply with or duty to refrain from acting. Additionally, Petitioner is unable to ascertain the
definition’s relevancy to the issues at hand as the definitional Statement addresses, in-part,
“minimum distance between the side lot line and the side building line.” Petitioner is not aware
of any building line issue. Petitioner purchased 514 Walnut St. with building lines and
cornerstones already in place. Petitioner has not built any additions to the home extending the
building line. Without clarity and proper notice, it is difficult to pen a response. Notwithstanding,
the issue is moot as DPO 16 Yard, Side, Required, fails to convey a mandatory requirement

implying an obligation for Petitioner to comply with or duty to refrain from acting.

Where there is no duty, there can be no violation. Petitioner respectfully request violation

DPO 16 Yard, Side, Required, be amended or withdrawn.

* Note: On August 11", Petitioner contacted Davidson Planning Office seeking clarity. Mr.
Andrew Golden respectfully and courteously expressed his understanding of my argument,
but stated the Planning Office will not be making any changes to the amended NOV. For

purposes of completeness, Petitioner penned the above response.

C. VIOLATION #3
DPO 4.58.C.4

* Note: The following interpretation of the Davidson Planning Ordinance as set forth herein
is strictly limited to the defense of this specific violation.
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The constructed brick formations are not “accessory structures.” Thus, DPO 4.5.8.C4 is

not applicable.

Structure i1s defined as “Anything constructed, installed, or portable, the use of which
requires a location on a parcel of land. This includes a fixed or movable building which can be
used for residential, business, commercial, agricultural, or office purposes, either temporarily or
permanently. “Structure” also includes, but is not limited to, swimming pools, tennis courts,
signs, cisterns, sewage treatment plants, sheds, docks, mooring areas, and similar accessory

construction.” DPO 16-3, Definitions: DPO pg. 16-26.

Accessory Structure or Use i1s defined as “A use or aboveground structure that is to a
principal use or structure; is clearly subordinate in area, extent, or purpose to the principal use or
structure; and is located on the same lot as the principal use or structure. In no event shall
“accessory use” or “accessory structure” be construed to authorize a use or structure not otherwise

permitted in the planning area in which the principal use is located.” DPO 16-3, Definitions: DPO

pg. 16-3.

“For the purpose of interpreting this ordinance, certain words, concepts, and ideas are defined
herein. Except as defined herein, all other words used in this Ordinance shall have their everyday

meaning as determined by their dictionary definition.” DPO 16.1, Intent, DPO pg. 16-1.

The Plain Language Doctrine provides, in-part, when construing legislative provisions,
courts look first to the plain meaning of the words of the statute itself. See generally State v.
Ward, 364 N.C. 157, 160, (2010). “Where the language of a statute is clear and unambiguous,

there is no room for judicial construction and the courts must give it plain and definite meaning.”

Williams v. Williams, 299 N.C. 174, 180, (1980). See aiso State v. Beck, stating “If the statutory

language is clear and unambiguous, the court eschews judicial” (e.g.. statutorv} “construction in
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favor of giving the words their plain and definite meaning.” 359 N.C. 611, (2005).

The purpose and intention of DPO Chapter 4, Site and Building Design Standards “...[i]s
to provide physical standards and guidelines for site and building design. Design regulations are
not intended to replicate existing built form or achieve a specific stylistic result, but to allow

imaginative design that respects the neighborhood context. It is the specific intention of this

chapter to ensure that development:

e [s compatible with surrounding areas;
e Supports the unique visual character and streetscapes in Davidson;
e Utilizes architectural styles which respect the existing historic character of the town;

e Spatially defines streets, squares, and parks through careful building placement and
site design;

¢ Encourages walking by orienting buildings to public streets, providing easy pedestrian

connections, and bringing activities and visually interesting features closer to the
street.”

In order to address the accessory structure violation, it must first be determined whether

or not the brick formations are indeed “structures.”

To that end, one must determine which definition of “structure” to apply~ the DPO
definition or the *“everyday meaning” definition. Here, the DPO, authored by the Town of
Davidson, expressly defines the term “structure.” See DPO 16.1, Intent, DPO pg. 16-1. The
DPO’s definition is clear, unambiguous, and requires no interpretation. The DPO’s definition of
“structure” means exactly what the author intends it to mean. The Ordinance’s clear definition
contains no technical words or requires one to be learned in legalese to understand the
Ordinance’s definition. See generally the Plain Language Doctrine. As such, because the DPO,
authored by the Town of Davidson, expressly defines “structure,” and the definition is clear and

unambiguous, the Ordinance’s plain and strict definition of the word “structure” is applicable and
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controlling. The word structure’s everyday meaning is not applicable. Id. The word structure’s

everyday meaning may not be used for purposes of context or intent. Id.

Analysis begins by applying the Davidson Planning Ordinance s definition of “structure™
to the brick formations constructed to create a fireplace, pizza oven, and outdoor cooking/grilling
platform. “Structure” is defined, in-part, as “Anything constructed, installed, or portable, the use

of which requires a location on a parcel of land...” DPO 16-3, Definitions: DPO pg. 16-26.

Here, the brick formations, while typically constructed on a parcel of land, are not
required to be located on a parcel of land in order to be used or operated. In support thereof, a
brick fireplace, pizza oven, and outdoor cooking/grilling platform can be constructed elevated
above one’s land and still properly operate without being placed on, coming into contact with, or
supported by a parcel of land. For example, a brick fireplace, pizza oven, and outdoor
cooking/grilling platform could be constructed upon a steel, iron, or concrete cantilevered deck,
lateral support beams extending from a supporting and appropriately weighted structure, or a
platform supported by vertical steel/iron beams. Because a brick fireplace, pizza oven, and

outdoor cooking/grilling platform can be used and operated while not located on a parcel of land,

the fireplace, pizza oven, and outdoor cooking/grilling platform brick formations do not meet to
the DPO’s the Ordinance’s strict, clear, and unambiguous definition of the word “structure.”

Thus, the brick formations are, by the Ordinance’s definition, not “structures.”

Further, because the brick formations are, by the Ordinance’s definition, not “structures,”
no further analysis is required. The brick formations are not “structures,” and thus cannot be
“accessory structures.” Because the brick formations are not accessory structures, the setback

requirements conveyed in DPO 4.5.1.8.C. 4 are not applicable. The brick formations may

properly reside within Petitioner’s setback.
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Moreover, the brick formations do not offend or run afou!l of the purpose and intention of
DPO Chapter 4, Site and Building Design Standards. The fireplace, pizza oven, and outdoor
cooking/grilling platform brick formations follow Petitioner’s imaginative design respects the
neighborhood context. In support thereof, the brick formations support the unique visual character
in Davidson with their charming structural lines, impeccable architectural style incorporating
modern Victorian transitional elements, and utilize architectural styles which respect the existing
historic character of the town through the incorporation of antique wood beams, historic
handmade copper gas lanterns, and an antique styled English chimney pot. As such, the brick

formations do not offend or run afoul of DPO’s (Chapter 4) purpose and intention.

In conclusion, because the Town of Davidson must apply the plain meaning of the
Ordinance’s definition of the word “structure,” the brick formations do not meet the DPO’s strict,
but clear, definition. Because the brick formations are not structures, they cannot be accessory
structures. Further, the brick formations do not offend the purpose and intentions expressed in

DPO Ch. 4. Thus, the accessory structure setback requirements conveyed in DPO 4.5.1.8.C. 4 are

not applicable.

D. VIOLATION #4
DP0O 4.3.1.D.1

* Note: The following interpretation of the Davidson Planning Ordinance as set forth herein is
strictly limited to the defense of this specific violation.

The constructed brick formations are not “fences, hedges and garden walls.” Thus, the

cited violation is not applicable.
Pursuant to DPO 4.3.1.D.1, “Fences, Hedges and Garden Walls: All Planning Areas:
Fences, hedges, and/or garden walls located in front of the building line shall be no greater than
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three feet in height and fences shall be no more than two-thirds solid. Fences, hedges, and/or

garden walls located behind the front building line shall be no greater than six feet in height.”

DPO pg. 4-3.

“For the purpose of interpreting this ordinance, certain words, concepts, and ideas are
defined herein. Except as defined herein, all other words used in this Ordinance shall have their

everyday meaning as determined by their dictionary defimition.” DPO 16.1.

The Davidson Planning Ordinance does not define the words “fence,” “hedges,” or
“garden walls.” As such, pursuant to GPO 16.1, all words not defined by the Ordinance “shall

have their everyday meaning as determined by their dictionary definition.” They are as follows:

o Webster’s Dictionary defines “fence,” in-part, as: “a barrier intended to prevent escape

or intrusion or to mark a boundary; especially: such a barrier made of posts and wire

or boards;”

¢ Webster's Dictionary defines “hedge” as “a fence or boundary formed by a dense row

of shrubs or low trees;”

e Webster’s Dictionary defines “garden wall” as “a masonry bond employing three

courses of stretchers to one of headers;”

e Webster’s Dictionary defines “structure as “something (such as a building) that is
constructed; something arranged in a definite pattern of organization. While the DPO
defines the word “structure,” the constructed brick formations do not meet the DPO’s
strict, limiting, and exclusive definition of “structure.” As such, Petitioner applies its

everyday meaning.

The brick fireplace, pizza oven, and outdoor cooking/grilling platform are structures, as
defined by their common everyday meaning, The brick formations were constructed and arranged
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in a definite pattern of organization to create a brick fireplace, pizza oven, and outdoor
cooking/grilling platform.

Here, the brick fireplace, pizza oven, and outdoor cooking/grilling platform (ie.,
structures) are not fences as they are not intended to prevent escape or intrusion, do not mark any
boundary, and are made of brick, not of posts, wire, and boards. Because the brick formations are
not fences, they are allowed to encroach into the side setback.

The brick fireplace, pizza oven, and outdoor cooking/griiling platform are not “hedges” as
they are not fences or boundaries formed by dense rows of shrubs or low trees. Rather the
constructed brick formations are formed with masonry elements. Because the brick formations are
not hedges, they are allowed to encroach into the side setback.

The brick fireplace, pizza oven, and outdoor cooking/grilling platform are not “garden
walls” as the masonry bond employs more than three (3) courses of stretchers. Because the brick
formations are not garden walls, they are allowed to encroach into the side setback.

In conclusion, the constructed brick formations, as defined by their common everyday

meaning, are not “fences, hedges and garden walls.” As such, DPO 4.3.1.D.1, is not applicable.

E. CONSTITUTIONAL PROTECTIONS AND RIGHTS

Petitioner herby invokes and incorporates, as if fully set forth herein, all federal and state
constitutional protections, rights, and privileges afforded in law and equity to include, but not
limited to, the U.S. Const. amend. V, U.S. Const. amend. VIII., U.S. Const. amend. X1V, and North

Carolina Constitution Art. I.

IV. CONCLUSION

Based upon the foregoing, Petitioner did not violate the cited DPO provisions. The Town

failed to state a violation in DPO 2.2.4.D.1 and DPO 16 which conveys a mandatory requirement
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creating a duty for Petitioner to act or refrain from acting. Where there is no duty, there can be no
violation. DPO 4.5.8.C.4 is not applicable, as the constructed brick formations are not accessory
structures. DPO 4.3.1.D.1 is not applicable as the constructed brick formations are not “fences,
hedges and garden walls.” Thus, Petitioner did not violate the cited DPO provisions.

In closing, Petitioner sincerely appreciates the Davidson Planning Department’s patience,
aid, and assistance. Town officials were quick to respond, cordial, respectful, and polite. While in
disagreement, it’s been a pleasure to work with the Department to seek a proper and appropriate
remedy that is mutually beneficial and supports the Town’s mission to promote the health, safety,

morals, and general welfare of the Davidson community.

Respectfully submitted,

Your fellow Town citizen,

/ér/n;:Davis
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Davidién

Town of Davidson Board of Adjustment
Minutes
April 29, 2024

L. Call to Order: The meeting was called to order by Vice Chairman Waller Blackwell at
6:01 pm on April 29, 2024.

il. Roll Call, Determination of Quorum:

Present Members: Waller Blackwell (Vice Chair), Janice Lewis, Susan Cooke, Sara
Cummings (ETJ), Rick Pacious (ETJ), Mike Fabrizius (Alternate), Nora Barger (Alternate,
ET))

Others Present: Ryan Bolick (attorney for the Board of Adjustment), Karen Wolter
(attorney for the Town of Davidson), Jason Burdette (Planning Director), James Davis
(Appellant), & Andrew Golden (Town Staff)

. Explanation of Quasi-Judicial Procedure: Chairman Blackwell explained the quasi-
judicial procedure. Mr. Davis asked if rules of evidence are in play. Chairman Blackwell
stated evidence will be included as the Board deems appropriate. Town council took the
position of the Board on the matter.

V. Conflict of Interests: There were no conflicts of interest. Nora Barger and Mike Fabrizius
were dismissed.

V. 514 Walnut St Appeal of an Administrative Decision - Hearing

Mr. James Davis is appealing the Planning Director’s July 14, 2023 Amended Notice of Violation
(the “NOV”) for 514 Walnut St (the “property”).

John & Martha Haddon claimed to have standing as the adjoining neighbors at 510 Walnut

Street. Mr. Haddon stated that they have special damages due to their proximity to the
property. There were no objections.
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Mr. Jason Burdette was sworn in. Mr. Burdette gave a presentation based on the staff analysis
and covered the timeline of events, each of the four violations in the NOV, and concluded by
stating that he defines the outdoor kitchen as an accessory structure, the location of which is in
violation of the Davidson Planning Ordinance {the “DPO”). DPQ 4.5.8.C.4 states that the
minimum side and rear yard setbacks shalil be five feet for accessory structures. He believed he

was correct in issuing the NOV which also had a clear remedy of removing vertical structures
within the setback.

Mr. Burdette then answered questions from the Board about fence regulations and procedure
for building inspectors from Mecklenburg County. He clarified the differences between building
code and zoning regulations and spoke about the original pool permit approval. He believed
that the patio was also above grade and the NOV applied to the patio and the outdoor kitchen.

Additional photographic evidence from the appellant was entered into evidence.

Mr. Davis cross examined Mr. Burdette and addressed the four separate violations. Mr. Davis’s
response to the NOV was entered into evidence. The Board determined that Violation 1 and
Violation 2 were for context and suppiemental to Violation 3 and could therefore be combined
into Violation 3. Mr. Burdette affirmed that even if there is an error in the wording of the DPO,
that it would be superseded by the plat based on North Carolina law.

Mr. Davis discussed Violation 3 and argued that the DPO has a definition for structure and
therefore he must use that strict interpretation, not the common everyday meaning of
‘structure’. He concluded that the outdoor kitchen was therefore not a structure and so was
not bound by the setback regulations of the DPO. Town conceded that the plain meaning of the
definition should be the standard and Mr. Burdette stood by his interpretation that the outdoor
kitchen was a structure because it was actually constructed, actually installed, and actually
located on a parcel of land. It was also an accessory structure because it is aboveground,
subordinate in area to, and located on the same lot as the principal use or structure.

The Board stipulated that the potential covered patio should be viewed in its current condition.

Chairman Blackwell called for a 5 minute break.

Mr. Burdette stated that Violation 4 was included because previous records referred to the

structure as a fence and so, should the board determine it is a fence, it was still in violation of
PO 4.3.1.D.1.

Mr. James Davis was sworn in and gave testimony that he had met his burden, and the

violations should be removed. Mr. Davis did not address Violation 1 and Violation 2 as they
were earlier deemed to be supplemental to Violation 3.
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Mr. Davis discussed the context and definition of words in the DPO, arguing that the outdoor
kitchen was not a structure because the use did not require a location on a parcel of land and
therefore was not in violation. Board members asked when Mr. Davis came to this conclusion
and if he ever presented the outdoor kitchen to the town before construction. Mr. Davis

responded that everything was done in good faith, but he did not bring the plans to the town.

Mr. Davis submitted a text message from him to Mr. Haddon sent on May 4, 2023 informing
that he would no longer be building a covered patio. Mr. Davis showed photographic evidence
of the patio construction and argued that it is below grade. He also stated that there is
currently a variance request for a covered patio. Mr. Burdette believes that the brick columns
are in violation of the DPO. Mr. Davis stated that they are part of the fencing that is required for
pools by Meckienburg County. Mr. Davis then discussed proper intent and lack of personal
knowledge on requirements as a citizen. He followed by discussing where the measurement for
a fence started and questioned town staff credibility.

Chairman Blackwell called for a 5 minute break.

The Board determined that staff credibility was not relevant because Mr. Burdette made the

decision to issue the NOV. Mr. Davis objected to all email evidence from Yvonne Janssen. His
objection was noted.

Mr. Davis closed by stating that there were misunderstandings due to lack of communication,
that he must abide by the town’s definition of a structure, and that the outdoor kitchen does
not meet those requirements. Mr. Davis was asked about the pool equipment conversation he
had before building the outdoor kitchen. He determined that the pool equipment was not a
structure, even though the previous town attorney told him it was. Board members found that
it was already clear to him that something much smaller than the outdoor kitchen could not be

located within the setback.

Mr. Davis withdrew his variance request for the covered patio.

Mr. John Haddon is sworn in and gives testimony as to his talks with town staff and his
concerns with the potential setback violations at 514 Walnut Street.

Mr. Davis gave closing remarks. Ms. Wolter then gave closing remarks for the town.

The Board moved into deliberation, focusing on Violations 3 & 4. They concluded that they
should use the plain meaning of the DPO and abide by the same enforcement that Davidson has

always had. Chairman Blackwell applied the DPOs definition of structure and accessory
structure to the outdoor kitchen.
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Violation 3, outdoor kitchen:

The Board voted unanimously 5-0 to affirm that the outdoor kitchen is an accessory
structure, and the Planning Director was correct in issuing a Notice of Violation.

The Board determined 4-1 that part of the outdoor kitchen is a fence/wall. Ms. Lewis
voted no. Therefore, the Board determined that the fireplace, pizza oven, and

countertops are all accessory structures. The rest of the material consisting of the one
course of brick was determined to be a wall.

Violation 3, covered porch:

The Board determined that the patio was not in violation as it currently exists. The town
stated that they have no problem allowing the pillar as part of the fence. Chairman
Blackwell made a motion to approve the patio at grade, as is, with the post as part of

the fence. The Board voted unanimously 5-0 in the affirmative. Therefore, the patio is
not in violation of the DPO.

Violation 4:
The Board determined this Violation to be not applicable.

Remedy:

The Board determined that the remedy of the NOV is to remove the accessory structure
within 90 days of receiving the signed conclusions of law. In the event that it is not
removed in 90 days, the penalties laid out in the DPO will apply until remedied.

The appeal hearing was then closed. The request for variance was opened.

Mr. Davis requested a variance to keep a fence that is three feet and six inches in height in the
front yard of his property at 514 Walnut St, which is six inches higher than the DPO allows. Mr.
Davis spoke to the spirit and purpose of the ordinance and stated his son has a neurological
disorder and was concerned about the safety of the fence height. The town stated that they

had no issue with issuing the variance and views this as a fair accommodation for the disability
described.

Motion to approve the variance be granted as requested:

s Motion: Susan Cooke
* Second: Janice Lewis
e Vote: 5-0 (Motion Passed Unanimously)
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Vi. Adjournment:
Motion to adjourn the April 29, 2024 Board of Adjustment Hearing:

¢ Motion: Sara Cummings
e Second: Rick Pacious
e Vote: 5-0 (Motion Passed Unanimously)

There being no further business before the Board, the meeting was adjourned at 10:25 pm.

Shawn Copeland

Chair of the Board of Adjustment

Page 94 of 153



BEFORE THE TOWN OF DAVIDSON

BOARD OF ADJUSTMENT
IN RE APPEAL OF NOTICE OF
VIOLATION ) DECISION
514 WALNUT STREET )
PARCEL NO. 00705130 )

HEARD: April 29, 2024

DELIBERATED:  April 29, 2024

The Board of Adjustment members hearing this matter included Waller Blackwell (Vice
Chair), Susan Cooke, Janice Lewis, Sara Cummings, and Rick Pacious. Ryan Bolick of
Cranfill, Sumner, LLP acted as counsel for the Board.

Planning Director for the Town of Davidson (“Town™), Jason Burdette provided

testimony for the Town. The Town was represented by Karen Wolter of Bringewatt, Wolter and
Snover, PLLC.

James T. Davis provided testimony for the Appellant.

John Hadden provided testimony as a party determined to have standing by the Board.
THIS CAUSE, was heard by the Town of Davidson Board of Adjustment (hereinafter
“Board”), pursuant to NCGS § 160D-705 upon appeal of the Town of Davidson’s Amended

Notice of Violation issued July 14, 2023 to James T. Davis and Mary K. Davis (Abernathy) by

James T. Davis (“Mr. Davis™).

The Board heard, reviewed and considered:

1. The Town of Davidson’s staff’s presentation regarding the reasons for the Notice of
Violation, live testimony from witnesses brought forth by the Town, exhibits and

other documentary evidence introduced by the Town in support of its decision; and
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2. Mr. Davis’ live testimony in support of his appeal, exhibits and other documentary

evidence provided by Mr. Davis; and

3. Live testimony of Mr. John Hadden; and

The Board, having heard all evidence and having reviewed the applicable law including NCGS
§§ 160D-405, and the Davidson Planning Ordinance (“DPO”); held public deliberations to
consider the matter. The Board reached a final 5-0 decision to affirm the administrative decision
to issue a Notice of Violation for building code and set-back violations at 514 Walnut Street,
Davidson. As aresult of the public hearings and deliberations on this matter, the Board hereby

issues the following findings and conclusions based upon the record as follows:
FINDINGS

1. James T. Davis is an owner of the property located at 514 Walnut Street, Davidson, NC,
tax parcel number 00705130 (the “Davis Property™).

2. The Davis Property is approximately .181 acres.

3. The Davis Propeity setbacks were established by plat for the Davidson Springs
Subdivision, Phase 1 recorded July 6, 2009. The required setbacks as established are
front setback: 257; rear setback: 207, right side setback: 5°, left side setback: 5°.
(Collectively, the “Setbacks™).

4. On July 14, 2022, Mr. Davis applied for a building permit to construct a swimming pool
in the backyard of the Davis Property. Along with the permit application, Mr. Davis
submitted a survey showing the size and location of the proposed swimming pool.

5. The survey presented to the Town showed that the pool was properly located upon the

Property, and that it did not encroach upon the Setbacks required for accessory structures

as set forth in DPO Section 4.5.8.C.4,

Page 96 of 153



6. Town of Davidson approved the Building Permit for a residential swimming pool for
James Davis on July 15, 2022. Among other things, the building permit:
i. Identified the Setbacks;
it. Stated that all pools must meet Mecklenburg County rules governing
swimming pools;
1ii. Stated that pool equipment may not encroach into Setbacks.

7. On or around July 27, 2022, Mr. Davis contacted the Town to request that he be allowed
to place pool equipment in the side setback.

8. On July 27, 2022, the Town reiterated that pool equipment is considered a structure and
is not allowed in the Setback.

9. On August 1, 2022, Mr. Davis requested that the Town reconsider its decision and permit
him to place pool equipment in the side setback. Mr. Davis provided the Town with a
legal analysis and opined that pool equipment did not meet the Town’s definition of
“structure”.

10. On August 3, 2022, the Town once again informed Mr. Davis that the pool equipment is
a structure and is not allowed in the Setback.

11. On August 8, 2022, Mr. Davis submitted to the Town a hand drawn picture of a fence
with a fireplace incorporated into the fence and asked, “Personal thoughts on the below
being approved . . .”. Town staff responded via telephone that they could not say, based
on the drawing, if the fireplace would meet DPO regulations but the Town did not require
permits for fences.

12. On April 20, 2023, John Hadden, a resident who resides next door to the Davis Property,

contacted Mr. Burdette to express concerns about the ongoing project at the Davis

Page 97 of 153



13.

14.

15.

16.

17.

18.

19.

20.

21.

22

Property and the project’s proximity to the property line. The Town contacted
Mecklenburg County Code Enforcement. The Project included the swimming pool (the
“Pool”), an outdoor pizza oven, fireplace, and countertop adjacent to the Pool (the
“Outdoor Kitchen™), a brick wall (“Wall”) and a patio/porch structure the (“Patio™).

The Outdoor Kitchen is located in the side setback.

The Wall is located in the side setback.

The Patio is located in the side setback.

The Wall is less than six (6) feet in height.

The Patio is located at grade in its current configuration,

It was determined by Mecklenburg County that no Mecklenburg County permits were
required for Outdoor Kitchen, the Wall and the Patio at the time of inspection. However,
the Patio would require a building permit issued by the County if the project went
“vertical”, or above grade.

On June 14, Mr. Burdette sent an email to Mr. Davis informing him that a complaint had
been received by the Town and asked Mr. Davis for a summary of the scope of work

planned and underway so staff could determine if a violation had occurred.

On July 7, Mr. Davis provided the Town with a scope and summary of work planned and
underway.
On July 11, Mr. Burdette issued a Notice of Violation per NCGS 160D-404.

On July 14, 2023, after visiting the Davis Property, Mr. Burdette issued an Amended

Notice of Violation per NCGS 160D-404 (the “NOV”).
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23.

24,

25.

26.

The NOV served to notify Mr. Davis that vertical structures constructed within the
Setback were in violation of DPO section 4.5.8.C.4 which requires that any accessory
structure have a minimum side yard setback of five feet.

The NOV further served to notify Mr. Davis that any fence, hedge or garden wall located
behind the front building line of the principle structure on the property may be no greater
than six (6) feet in height,

The NOV informed Mr. Davis that he had three options; 1) Remove all vertical structures
located in the Setback within 14 days and that while patios and fences are allowed in the
Setback, vertical construction of the patio and a fence/garden wall over six (6) feet, were
not; 2) Appeal the decision; 3) Apply for a variance.

On August 25, 2023, Mr. Davis filed an Application for Appeal. On August 28, 2023,

Mr. Davis filed an Amended Appeal from the Notice of Violation.

CONCLUSIONS

BASED ON THE ABOVE FINDINGS, THE BOARD CONCLUDES AS FOLLOWS: -

. The Outdoor Kitchen is an Accessory Structure located within the Setback in violation of

DPO 4.5.8.C.4 and must be removed within 90 days of the date hereof.

a. Structure is defined in the DPO Section 16.3 as “Anything constructed, installed
or portable, the use of which requires a location on a parcel of land. . . .” The
Outdoor Kitchen is a Structure as defined by the DPO because is constructed and
installed on the Davis Property and is located and can only be used on land.

b. Accessory Structure is defined in the DPO Section 16.3 as: “A use or above-
ground structure that is to a principal use or structure; is clearly subordinate in

area, extent, or purpose to the principal use or structure; and is located on the
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same lot as the principal use of structure. In no event shall “accessory use” or
“accessory structure” be construed to authorize a use of structure not otherwise
permitted in the planning area in which the principal use is located.” The Outdoor
Kitchen is an above-ground structure that is subordinate in area and purpose to the
principal residence on the Davis Property and is therefore an Accessory Structure.

¢. The Outdoor Kitchen is located within the side setback thus in violation of DPO
Section 4.5.8.C.4.

d. The Outdoor Kitchen must be removed from the Setback no later than 90 days
from the date set forth below.

2. The Patio is a Structure located within the Setback.

a. The Patio was constructed at grade in its current configuration. Accordingly, it is
not in violation of DPO 4.5.8.C 4.

b. The vertical posts located on the patio are deemed part of the fence, which is
required for pool safety by Mecklenburg County. Therefore, the posts are not in
violation of DPO 4.5.8.C 4.

3. The Wall is a Structure located within the Setback.

a. DPO 4.3.1.D.1 requires that “Fences, hedges, and/or garden walls located in front
of the building line shall be no greater than three feet in height and fences shall be
no more than two-thirds solid. Fences, hedges, and/or garden walls located
behind the front building line shall be no greater than six feet in height.”

b. Garden walls are allowed to encroach within minimum required setbacks pursuant

to DPO 4.3.1.F.1.
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¢. The Wall is located behind the front building line and is less than six feet in
height. Accordingly, the Wall does not violate DPO 4.3.1.D.1.

4. For the reasons stated above, the Board of Adjustments hereby affirms the administrative
decision to issue the Notice of Violation for the setback violations related to the Outdoor
Kitchen located at 514 Walnut Street, Davidson.

5. The Board further orders that the Outdoor Kitchen be removed from the Setback no later

than ninety (90} days from the date set forth below.

This the 20 day of / \'/\ N , 2024

A)cm MJJ@

Waller Blackwell

Vice Chair, Town of Davidson Board of Adjustment
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Outdoor kitchen to be removed and wall permitted to stay

Picture for Reference
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Picture for Reference: Patio permitted to stay
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James Thomas Davis, J.D.

514 Walnut Street

Davidson, North Carolina 28036
jamestdavislaw@gmail.com

(256) 303-4638
June 25, 2024
Town of Davidson
251 South Street
Davidson, North Carolina 28036
Hand Delivered

In re: Davis v. Town of Davidson, Notice of Appeal to the Superior Court of Mecklenburg
County- 24CV029218-590

To Whom It May Concern:

I, James Thomas Davis, Petitioner, hereby gives NOTICE to the Town of Davidson that
NC Civil Case 24CV029218-590 was filed in the care and custody of the Honorable Elisa Chinn-
Gary, Mecklenburg County Clerk of Superior Court appealing the Town of Davidson Board of
Adjustment’s administrative quasi-judicial Decision, in the matier of Town of Davidson v. James
T. Davis, Appeal of Notice of Violation, 514 Walnut Street, denying Petitioner’s Appeal from the
Town of Davidson’s Planning Department’s Notice of Violation, Amended, dated July 14, 2023,
with all legally required documents. See attached Notice, Petition, and Writ, excluding supporting

documents already in the care and custody of the Town.

SERVED, this the 25" day of June 2024,%
/ Q\

Wés Thomas Davis, J.D.
Enclosures: (1)
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG 26™ JUDICIAL DISTRICT

JAMES THOMAS DAVIS
(Town of Davidson citizen)

Petitioner, Pro Se;

TOWN OF DAVIDSON
(a North Carolina municipality)

)
)
)
)
)
V. ) dex per N.C. R. App. P. 26(g)(2
)
)
)
)
Respondent,. )

INDEX

1) lndengl
2) Notice of Appeal From Judicial Quasi-Decision .........................c.ccoueee.. PR3
3) Notice of Appeal Certificate of Service .......................... oo PR S
;-l) Petition for Writ of Certiorari of Quasi-Judicial Decision .........................Pg.7

Parties and Jurisdiction ...............................................Pg.8
Background Summary and Statement of Facts ...............................Pg. 10
Standard of Review... .................. ... P 14
Assignment of Allegations and Errors...................................... Pg. 16
Prayer for Refief ................... .. PR 2D

mo R0 g

3) Petition for Writ of Certiorari - Verification .............................. e PE23

6) Petition for Writ of Certiorari - Certificate of Service ...............................Pg. 24
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7) Petitioner’s Proposed Writ of Certiorari ................c........cc.ccoeuen..........Pg. 26
8) Attachments;

a. Petitioner’s Petition for Writ of Certiorari of Quasi-Judicial Decision;

b. Petitioner’s proposed Writ of Certiorari;

c. Town of Davidson’s Planning Department’s Norice of Violation, Amended,

dated July 14, 2023;

d. Petitioner’s Amended Appeal From Notice of Violations;
e. Petitioner’s Amended Variance Application:
f. Petitioner’s Request For Production of Evidence;

8. Town of Davidson v. James T. Davis, Appeal of Notice of Violation, 514

Wainut Street, Parcel No. 00705130- Decision.
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG 26™ JUDICIAL DISTRICT

JAMES THOMAS DAVIS )
(Town of Davidson citizen) )
)
Petitioner, Pro Se; )
)

V. ) NOTICE OF APPEAL
)
TOWN OF DAVIDSON )
(a North Carolina municipality) )
)
Respondent. )

NOTICE OF APPEAL FROM QUASI-JUDICIAL DECISION

TO THE HONORABLE SUPERIOR COURT, 26" JUDICIAL DISTRICT

COMES NOW, Town of Davidson citizen and petitioner JAMES THOMAS DAVIS, pro
se, pursuant to N.C. G.S. 160D-406(k), in timely accordance with N.C.G.S. § 160D-1405(d), and
in the nature of certiorari pursuant to N.C.G.S. § 160D-1402(d), hereby gives NOTICE OF
APPEAL to this Honorable Court, filed in the care and custody of the Honorable Elisa Chinn-Gary,
Mecklenburg County Clerk of Superior Court, from the Town of Davidson Board of Adjustment’s
administrative quasi-judicial Decision, in the matter of Town of Davidson v. James T. Davis,
Appeal of Notice of Violation, 514 Walnut Street, Parcel No. 00705130, received via electronic
mail on May 24, 2024, denying Petitioner’s Appeal from the Town of Davidson’s Planning
Department’s Notice of Violation, Amended, dated July 14, 2023, with all legally required

docuiments attached hereto. See attachments.
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RESPECTFULLY SUBMITTED, this the 25" day of June 2024,

s/

James Thomas Davis
Petitioner, Pro se

514 Wainut Street
Davidson, North Carolina 28036

(256) 303-4638
jamestdavislaw@gmail.com

Attachments:

1. Petitioner’s Petition for Writ of Certiorari of Quasi-Judicial Decision;

(3]

Petitioner’s proposed Writ of Certiorari;

3. Town of Davidson’s Planning Department’s Notice of Violation, Amended, dated July 14,
2023;

4. Petitioner’s Amended Appeal From Notice of Violations;
3. Petitioner’s Request For Production of Evidence;
6. Petitioner’s Amended Variance Application;

7. Town of Davidson v. James T. Davis, Appeal of Notice of Violation, 514 Walnut Street,
Parcel No. 00705130- Decision.
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CERTIFICATE OF SERVICE

I, James Thomas Davis, in accordance with N.C. R. App. 26(d), do hereby certify the
foregoing Notice of Appeal was served on the Town of Davidson and its Counsel by hand delivery.

SERVED:

Jason Burdette
Planning Director
Town of Davidson

251 South Street

P.O. Box 579

Davidson, NC 28036
jburdette@townofdavidson.org
(704) 892-7592

Karen Wolter, Exg.
Town Attomey
Town of Davidson

Bringewatt, Wolter & Snover, PLLC
P.O. Box 453

Davidson, NC 28036
karen@bwsnclaw.com

(704) 778-1146

Ryan Bolick, Esq.
Attorney for the Board of Adjustment
Town of Davidson

Cranfiil Sumner, LLP
2907 Providence Road, #200
Charlotte, NC 28211

rbolick@cshlaw.com
(704) 940-3416

SIGNED, this the 25" day of June 2024.

s/

James Thomas Davis
Petitioner, Pro se
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514 Walnut Street
Davidson, North Carolina 28036

(256) 303-4638
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG 26™ JUDICIAL DISTRICT

JAMES THOMAS DAVIS )
(Town of Davidson citizen) )
)
Petitioner, Pro Se; )
)

V. ) PETITION FOR WRIT OF CERTIORARI
)
TOWN OF DAVIDSON )
(a North Carolina municipality) )
)
Respondent. )

PETITION FOR WRIT OF CERTIORARI
OF QUASI-JUDICIAL DECISION

TO THE HONORABLE SUPERIOR COURT, 26" JUDICIAL DISTRICT

COMES NOW, Town of Davidson citizen and petitioner JAMES THOMAS DAVIS, pro
se, pursuant to N.C.G.S. § 160D-406(k), in timely accordance with N.C.G.S. § 160D-1405(d), and
in the nature of certiorari pursuant to N.C.G.S. § 160D-1402, hereby respectfully petitions the
Mecklenburg County Superior Court for a Writ of Certiorari for review of a quasi-judicial decision
with this Honorable Court from the Town of Davidson Board of Adjustment’s administrative
quasi-judicial Decision, received via electronic mail on May 24, 2024, denying Petitioner’s Appeal
from the Town of Davidson’s Planning Department’s Notice of Violation, Amended, dated July,

14, 2023. In support of this Petition, Petitioner respectfully shows unto the Court;
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PARTIES

Petitioner, JAMES THOMAS DAVIS (hereinafter “Davis™} is a resident and citizen of the
Town of Davidson, Mecklenburg County, located in the State of North Carolina.

Respondent, TOWN OF DAVIDSON, (hereinafier “Davidson or “Town™), inclusive of its
Board of Adjustment and Planning Department, is a municipal corporation and a body
politic created under and by virtue of G.S. § 160A-1, et. seq. located in Mecklenburg

County, North Carolina.

JURISDICTION

This Court has exclusive subject matter jurisdiction to review Petitioner’s Petition for Writ
aof Certiorari of Quasi-Judicial Decision pursuantto N.C.G.S. § 160D-406(k) which states,
in pertinent part, “Every quasi-judicial decision shall be subject to review by the superior
court by proceedings in the nature of certiorari pursuant to N.C.G.S.§ 160D-1402.” This
Court is a court of “general” jurisdiction. No other court or tribunal has exclusive subject
matter jurisdiction.

Jurisdiction over this cause is conferred upon this Court under and by virtue of. inter alia.
N.C.G.S. § 7TA-245(2) and (4).

This Court has personal jurisdiction over Petitioner. Davis is a citizen and resident of North

Carolina. Davis expressly consents to the personal jurisdiction of this Honorable Court by
filing Petition.
This Court has jurisdiction over Respondent. The Town of Davidson is a municipality in

Mecklenburg County, located in the State of North Carolina. Davidson’ quasi-judicial
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10.

Decision, actions, inactions, allegations, and errors giving rise to Petitioner’s Petition for

Writ of Certiorari arose in North Carolina.

YENUE
N.C. Gen. Stat. § 160D-1402(e)

Venue is proper in this Superior Court because Petitioner and Respondent’s matters and

conflict arose in Mecklenburg County, North Carolina.

STANDING

N.C. Gen. Stat. § 160D-1402(c)

Petitioner has standing to seek review. Davis was the appeal applicant to the Town’s
Administrative Decision. Davis has an ownership interest in the subject property adversely
impacted by the Town’s quasi-judicial Decision. Specifically, Davis owns the subject
property at 514 Walnut Street, Davidson, NC 28036, Tax Parcel ID# 00705130.

Petitioner suffered and will continue to suffer irreparable harm primarily due to the Town
of Davidson Board of Adjustment’s arbitrary, capricious and unreasonable actions,

inactions, and omissions hereinafter described.

BACKGROUND SUMMARY

In 2023, Petitioner constructed an outdoor fireplace, pizza oven, and outdoor grill area
(“outdoor kitchen™). Davis used a licensed professional contractor. In June 2023,
Davidson Planning Department provided Davis notice that a complaint was filed and
requested a summary and scope of the work. Davis provided a summary of work and met

on-site with the Town Planning Department. The Town issued a Notice of Violation
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I

12.

13.

14.

(NOV), consisting of four (4) separate and distinct charges, citing Davis, in pertinent part,
for building an accessory structure within the five-foot side-yard setback, in violation of
the Davidson Planning Ordinance (DPO). Davis argues the outdoor kitchen, when
applying the word’s everyday plain meaning, is indeed a structure, but the outdoor
kitchen, as defined by the Ordinance’s plain, strict, and narrowly tailored definition is not
a “structure.” Because the outdoor kitchen is not a “structure,” as defined by the
Ordinance, it cannot be an accessory structure. Where there is no accessory structure,
there can be no setback violation. Davis appealed the Town’s NOV. On or about April
2024, the Town’s Board of Adjustment held a hearing, and after presentation of evidence
and testimony, affirmed the Davidson’s Planning Department’s Administrative Decision
(NOV) concluding, in-part, the outdoor kitchen is a “structure™ as defined by the
Ordinance. On May 24, 2024, Davis received the Board’s written Decision via email. On

June 25, 2024, Davis filed his Notice of Appeal.

STATEMENT OF FACTS

Davis is an owner of the property located at 514 Walnut Street, Davidson, NC, tax parcel
number 00705130 (the "Davis Property").

Davis Property is approximately .181 acres.

Davis Property setbacks were established by plat for the Davidson Springs

Subdivision, Phase 1 recorded July 6, 2009. The required setbacks as established are front
setback: 25" rear setback: 20', right side setback: 5, left side setback: 5' (Collectively,

the "Setbacks").

10
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15.

16.

17.

18.

19.

20.

21.

On July 14, 2022, Davis applied for a building permit to construct a swimming pool in
the backyard of the Davis Property. Along with the permit application, Davis submitted
a survey showing the size and location of the proposed swimming pool.
The survey presented to the Town showed that the pool was properly located upon the
Property, and that it did not encroach upon the Setbacks required for accessory structures
as set forth in DPO Section 4.5.8.C 4.
Town of Davidson approved the Building Permit for a residential swimming pool for
James Davis on July 15, 2022. Among other things, the building permit:

i. Identified the Setbacks:

ii. Stated that all pools must meet Mecklenburg County rules governing

swimming pools;

ii. Stated that pool equipment may not encroach into Setbacks.
On or around July 27, 2022, Davis contacted the Town to request that the pool equipment
be allowed in the side setback.
On July 27, 2022, the Town conveyed that pool equipment is considered a structure and
is not allowed in the Setback.
On August 1, 2022, Davis requested that the Town reconsider its decision and permit him
to place pool equipment in the side setback. Davis provided the Town with a legal
analysis and opined that pool equipment did not meet the Town's definition of
“structure.”
On August 3, 2022, the Town again conveyed that the pool equipment is a structure and
is not allowed in the Setback. The Town provided no reasoning for its conclusion. Davis

spoke to the Town Attorney and respectfully requested a scintilla of reasoning. Counsel

11
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22.

23.

26.

27.

for the Town declined to provide any legal reasoning to aid Davis in understanding the
Town’s conclusion and simply conveyed “...[t}hat’s just my opinion.”

On August 8, 2022, Davis submitted to the Town a hand drawn picture of a fence with
a fireplace incorporated into the fence and asked, "Personal thoughts on the below being
approved ... ". Town staff responded via telephone that they could not say, based on the
drawing, if the fireplace would meet DPO regulations but the Town did not require
permits for fences.

On April 20, 2023, John Hadden, a resident who resides next door to the Davis Property,
contacted Mr. Burdette to express concerns about the ongoing project at the Davis
Property and the project's proximity to the property line. The Town contacted
Mecklenburg County Code Enforcement. The Project included the swimming pool (the
"Pool"), an outdoor pizza oven, fireplace, and countertop adjacent 1o the Pool (the
"Outdoor Kitchen"), a brick wall ("Wall") and a patio/porch structure the ("Patio").

On or about April 24, 2023, Hadden delivered a letter to the Davis Family. Hadden
courtesy copied Mayor Rusty Knox, PD Jason Burdette, and GC/Town Citizen Rodney
Graham. This was the first time Davis learned of any concerns or issues.

On or about June 14, 2023, Davis received notice from the Davidson Planning Dept. that
a complaint was filed and requested a summary and scope of the work underway and
planned.

On or about July 7, 2023, Davis formally responded to the Town’s Planning Dept. and
provided summary and scope.

On July I 1, Mr. Burdette issued a Notice of Violation per NCGS 160D-404.

12
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28. On July 14, 2023, after visiting the Davis Property, Mr. Burdette issued an Amended
Notice of Violation per NCGS 160D-404 (the "NOV").

29. On or about July 14, 2023, Town of Davidson Planning Dept. officials visited the build

site and issued an amended Notice of Violation.

30. During 2022 and 2023, scores of town and county inspectors and code enforcement officers
inspected Davis’ builds for compliance with applicable town, city, and state laws, rules,
regulations, ordinances, and codes. General contractors addressed all reported issues.

31. On or about August 14, 2023, Davis noticed appeal information and timelines conveyed
by the Town were wrong. Davis notified the Town and provided substantial legal analysis
to support his claim that for appeal filing deadline and the calculation of time. Town agreed
with Davis’ conclusion.

32. Town of Davidson, at the very next Board meeting, amended the Davidson Planning
Ordinance “References to Days.” See DPO section 16.2(F).

33. On or about August 25, 2023, Davis filed an appeal to the amended Notice of Violation.

34. On or about August 25, 2023, Davis Family filed a variance request.

35. On or about August 29, 2023, Davis filed an amended appeal.

36. On or about August 29, 2023, Davis filed an amended variance request.

37. On or about February 22, 2024, Davis formally requested review of alleged bad-faith
actions and a request for Alternative Dispute Resolution. Town Counsel declined ADR.

38. On or about April 19, 2024, Davis filed a Request for Persons to be Subpoenaed. The Town
failed to respond to Davis’ Request for Production.

39. On April 29, 2024, the Davidson Board of Adjustment held a hearing to hear Petitioner’s

Appeal of Notice of Violation and Variance Request. The Davidson Board of Adjustment
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40.

41.

43.

failed to render a written decision regarding Davis’ Amended Variance Request for the
outdoor kitchen.

On May 20, 2024, the Davidson Board of Adjustment penned its Decision to affirm the
Planning Department’s administrative Decision.

On May 24, 2024, the Davidson Board of Adjustment forwarded its written Decision to
Petitioner.

STANDARD OF REVIEW

N.C.G.S. 160D-1402(j)(2)

. The basic standard for judicial review of quasi-judicial decisions is set forth in Coastal

Ready-Mix Concrete Co. v. Board of Commissioners (299 N.C. 620, 265 S.E.2d 379
(1980), codified at G.S. 160A-393(k)(1). “Courts reviewing quasi-judicial decisions
examine the following five questions: (1) Were there errors in law? (2) Were proper
statutory and ordinance procedures followed ?; (3) Were due process rights secured
(including rights to offer evidence, cross-examine witnesses, and inspect documents)? (4)
Was competent, material, and substantial evidence in the record to support the decision?
And (5) Was the decision arbitrary and capricious ?7” Id. at 626. 265 S.E.2d at 383.

A de novo _review is made of alleged errors of law. G.S. 160A-393(k)(2). In these reviews

the court is not bound by findings made by the decision making board. Instead, the court
considers the matter anew, as if not considered or decided by the board. Amanini v. N.C.
Dep't of Human Res., 114 N.C. App. 668, 674, 443, S.E.2d 114, 118 (1994). When the
issue before the court includes “... whether the decision-making board erred in interpreting
an ordinance, the court shall review that issue de novo. The court shall consider the

interpretation of the decision-making board, but is not bound by that interpretation, and

14
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may freely substitute its judgment as appropriate. Whether the record contains competent,
material, and substantial evidence is a conclusion of law, reviewable de novo.” N.C.G.S.
160D-1402(3)(2).

44. Deference in De Novo Reviews: “A court is not bound by a board’s interpretation of the

terms of an ordinance, as these are questions of law subject to a de novo review, Morris
Commc 'ns Corp. v. City of Bessemer City Bd. of Adjustment, 365 N.C. 152 (2011). G.S.
160A-393(k)(2), enacted in 2009, provides that the court making a de novo review of a
board interpretation “shall consider the interpretation of the decision-making board, but is
not bound by that interpretation, and may freely substitute its judgment as appropriate.”
Owen's Land Use Law, 2™ Ed. Procedures for Judicial Review, Ch. 29, pg. 375.

45. “A whole record review is conducted of allegations that a decision was not supported by

the evidence or that the decision was arbitrary and capricious.” Powell v. N.C. Dep't of
Transp., 347 N.C. 614, 623, 499 S.E.2d. 180, 185 (1998). In these reviews, the board’s
findings of fact are binding on the reviewing court if they are supported by substantial,
competent evidence.” Capricorn Equity Corp. v. Town of Chapel Hill Bd. of Adjustment,

334 N.C. 132,431 S.E.2d 183 (1993). See also Owens at p. 375.

STANDING
N.C. Gen. Stat. § 160D-1402(c)

46. Petitioner has standing to seek review. Davis was the appeal applicant to the Town’s
Administrative Decision. Davis has an ownership interest in the subject property adversely
impacted by the Town’s quasi-judicial Decision. Specifically, Davis owns the subject

property at 514 Walnut Street, Davidson, NC 28036, Tax Parcel ID# 00705130.
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47.

48.

49.

ASSIGNMENT OF ALLEGATIONS & ERRORS
N.C. Gen. Stat. § 160D-140

FIRST CLAIM FOR RELIEF
INABILITY TO OBTAIN AND INSPECT DOCUMENTS

The Davidson Board of Adjustment violated Petitioner’s constitutional rights to
procedural and substantive due process and equal protection under the laws by failing to
respond to Petitioner’s Request for Production of Evidence served on April 19, 2024.
Pursuant to N.C.G.S. § 160D-406(g), ..."[T]he board making a quasi-judicial decision
under this Chapter through the chair or, in the chair's absence, anyone acting as chair may
subpoena witnesses and compel the production of evidence. To request issuance of a
subpoena, the applicant, the local government, and any person with standing under G.S.
160D- 1402(c) may make a written request G.S. 160D-406 Page 2 to the chair explaining
why it is necessary for certain witnesses or evidence to be compelled. The chair shall issue
requested subpoenas he or she determines to be relevant, reasonable in nature and scope,
and not oppressive. The chair shall rule on any motion to quash or modify a subpoena.
Decisions regarding subpoenas made by the chair may be immediately appealed to the full
board. If a person fails or refuses to obey a subpoena issued pursuant to this subsection,
the board or the party seeking the subpoena may apply to the General Court of Justice for
an order requiring that its subpoena be obeyed, and the court shall have jurisdiction to
issue these orders after notice to all proper parties.”

Here, Petitioner’s Request for Production, following discovery of poteatial
communications not yet received, seemingly went unanswered, as the Petitioner failed to

receive any response from the Board.
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50. The Board’s failure to provide Petitioner any response and produce the documents

5L

52

53.

requested is arbitrary and capricious in that Respondent violated Petitioner’s
constitutional rights to procedural and substantive due process and equal protection under
the laws.
SECOND CLAIM FOR RELIEF

INADEQUATE OPPORTUNITY TO BE HEARD
The Davidson Board of Adjustment failed to provide Petitioner adequate opportunity to
be meaningfully heard and afford sincere good-faith attention to Petitioner’s defense
regarding, in-part, statutory construction, the Plain Meaning Doctrine, and interpretation
of the Ordinance’s definition of “structure” violating Petitioner’s constitutional rights to
procedural and substantive due process and equal protection under the laws.
Pursuvant to 5.3(e), Hearing Procedures & Guidelines for Determining Cases, “The Chair
shall allow every sworn-in speaker to be heard, but may limit and/or cut off evidence or
testimony that is irrelevant, repetitive, incompetent, or hearsay.” Town of Davidson Board
of Adjustment, Rules of Procedure (2/27/2023). “No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States: nor shall
any State deprive any person of life, liberty, or property, without due process of {aw; nor
deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const.
amend. XIV, § 1; N.C. Const. Art. I, § 19.
Here, the Board, failed to provide Petitioner adequate opportunity to be meaningfully
heard and afford sincere good-faith attention to Petitioner’s defense regarding, in-part,
statutory construction, the Plain Meaning Doctrine, and interpretation of the Ordinance’s

definition of “structure,” Petitioner’s paramount defense. Specifically, bur certainly not

17
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54.

35,

36.

limited to, the Record will show the Board pressured Petitioner to “move on,” and “get to

the facts,” efc... multiple times when Petitioner attempted to argue the foregoing. The
Board stated in elevated tones, paraphrasing, “who cares, what does this have to do with
the facts, etc. " “We’re not lawyers, and we’re not going to discuss interpretations and the
law.” “This is not the proper venue to argue law.” In short, the Board appeared at every
instance to deem Petitioner’s Argument “irrelevant.”

Petitioner agrees, in-part, that arguing the nuances of administrative law to non-citizen
lawyers is challenging and should be avoided, if possible, but here, interpretations of the
Ordinance were paramount, unavoidable, and unfortunately, within the Board’s duty to
hear as the trier of facts. While the Board provided substantial time for the Hearing, even
going into late hours, all the time in the world is of little value when the audience refuses
to sincerely listen and even attempt to appear attentive. Petitioner’s Allegation rests upon
the Board’s actions and words, not its willingness or unwillingness to agree with
Petitioner’s Argument.

As such, the Board’s failure to provide Petitioner adequate opportunity to be meaningfully
heard and afford sincere good-faith attention to Petitioner’s defense regarding. in-part.
statutory construction, the Plain Meaning Doctrine, and interpretation of the Ordinance’s
definition of “structure” thereby violating the Board’s Rules of Procedure.

Respondent’s failure to provide Petitioner adequate opportunity to be meaningfully heard
is arbitrary and capricious in that Respondent failed to afford Petitioner due process and

equal protection under the laws.

18

Page 122 of 153



THIRD CL.AIM FOR RELIEF

FAILURE TO RENDER DECISION ON PETITIONER’S VARIANCE REQUEST FOR
EXISTING OUTDOOR KITCHEN

57. The Davidson Board of Adjustment failed to render a decision regarding Petitioner’s
Variance Request for the existing outdoor kitchen. See Petitioner’s Amended Application
for Variance from Davidson Planning Ordinance (Aug. 29, 2023).

58. Pursuant to N.C.G.S. § 160D-406(j), Decisions. — “[T]he board shall determine contested
facts and make its decision within a reasonable time...” “Each quasi-judicial decision shall
be reduced to writing, reflect the board's determination of contested facts and their
application to the applicable standards, ...”

59. Here, the Board failed to render a to render a decision regarding Petitioner’s Variance
Request for the existing outdoor kitchen. See Petitioner’s Amended Application for
Variance from Davidson Planning Ordinance (Aug. 29, 2023), and Town of Davidson v.
James T. Davis, Appeal of Notice of Violation, 514 Wainut Street, Parcel No. 00705130-
Decision, dated May 20, 2024.

60. The Board’s failure to render a decision regarding Petitioner’s properly filed Variance
Request for the existing outidoor kitchen is arbitrary and capricious in that Respondent
violated Petitioner’s constitutional rights to procedural and substantive due process and

equal protection under the laws.

FOURTH CLAIM FOR RELIEF
BOARD ERRED IN INTERPRETING THE DAVIDSON PLANNING ORDINANCE

61. The Davidson Board of Adjustment erred in its interpretation of the Davidson Planning

Ordinance’s (DPQO) definition of “structure.”

18
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62. The DPO defines “structure™ as

“Anything constructed, instailed, or portable, the use of which requires a
location on a parcel of land. This includes a fixed or movable building which
can be used for residential, business, commercial, agricultural, or office
purposes, either temporarily or permanently. “Structure” also includes, but is
not limited to, swimming pools, tennis courts, signs, cisterns, sewage treatment
plants, sheds, dacks, mooring areas, and similar accessory construction.” DPO
§ 16.3, Definitions, pg. 16-26.

63. Here, the Board erred in interpreting the DPO’s plain meaning and narrowly tailored
definition of the word “structure” when it failed to apply the strict meaning of the phrase
“the use of which requires a location on a parcel of land” to Petitioner’s outdoor kitchen.
This significant interpretation error led to the Board’s legally flawed and erroneous
conclusion that Petitioner’s outdoor kitchen is a structure, in-part, because it “is located
and can only be used on land.” See Town of Davidson v. James T. Davis, Appeal of Notice
of Violation, 514 Walnut Street, Parcel No. 00705130- Decision, pg. 5.

64. While the outdoor kitchen is currently located and used on land, it is not reguired to be
located on a parcel of land in which to be used. In support thereof, the outdoor kitchen
couid be constructed upon a steel cantilevered deck supported laterally by steel I beams
extending from and attached to a supporting and appropriately weighted structure which
is located on a parcel of land. Because the outdoor kitchen could be used and operated
while not located on a parcel of land, the outdoor kitchen does not meet the Ordinance’s
strict, clear, and unambiguous definition of the word “structure.” Because the outdoor
kitchen is not a “structure,” it cannot be an accessory structure; where there is no
accessory structure, there can be no setback violation. See generally New Bern, NC,

Johnston County, NC, and Davidson County, NC, et al., planning ordinances’ definition

of structure properly and smartly broadening the definition to include structures attached
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to something typically having a fixed location on the ground, etc....
P R FOR RELIEF

N.C. Gen, Stat. § 160D-1402(b)(4)

As a result of the foregoing sufficiently pled allegations and errors, Petitioner is entitled

to a full and complete review of the Record and the Board’s Decision.

WHEREFORE, Petitioner respectfully prays this Honorable Court as follows:

1. Issue a Writ of Certiorari to Respondent permitting review of Town of Davidson
v. James T. Davis, Appeal of Notice of Violation, 514 Walnut Street, Parce! No.

00705130- Decision;

2. Direct the Town of Davidson to prepare and certify to this Court the record of
proceeding to include all relevant materials, documents, and evidence relating to
Town of Davidson v. James T. Davis, Appeal of Notice of Violation, 514 Walnut

Street, Parce]l No. 00705130- Decision;

3. Direct the Town of Davidson to comply with Petitioner’s Reguest for Production

and produce any relevant evidence not yet produced;

4. Remand the Case back to the Davidson Board of Adjustment for a rehearing
consistent with the Town of Davidson Board of Adjustment’s Rules of Procedure,
federal law, and state law, and to hear and decide Petitioner’s Variance Request

for the existing outdoor kitchen;

21
Page 125 of 153



5. Issue astay of the execution or enforcement of the Board’s Decision pending this

Court’s review;

6. Afford Parties opportunity to submit supporting briefs and provide in-person

testimony and presentation of evidence.

7. Order any other such relief this Honorable Court deems just and proper pursuant

to law and equity.

RESPECTFULLY SUBMITTED, this the 25" day of June 2024.

/s/

James Thomas Davis
Petitioner, Pro se

5t4 Walnut Street
Davidson, North Carolina 28036
{256) 303-4638
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YERIFICATION
STATE OF NORTH CAROLINA
COUNTY OF MECKLENBURG
The undersigned petitioner, being duly sworn, says:

The contents of the foregoing Petition for Writ of Certiorari are true to my knowledge,

except those matters stated upon information and belief and, as to those matters, I believe them to
be true.

SIGNED, this the 25" day of June 2024,

/s/

James Thomas Davis
Petitioner, Pro se

514 Walnut Street
Davidson, North Carolina 28036
(256) 303-4638

Mecklenburg County, North Carelina

Sworn to (or affirmed) and subscribed before me by James Thomas Davis, this the ; i 2 day of
RIS

Notary Public [Notary's Printed or Typed Name]: %‘\ \\j\ %O&ﬂ@
My Commission expires: (D%\ )3\/ 201(/) %

BENJAMIN M TOURTELOT
NOTARY PUBLIC
Mecklenburg County, North Carolina
My Commission Expires 8/31126
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CERTIFICATE OF SERVICE

I, James Thomas Davis, in accordance with N.C. R. App. 26(d), do hereby certify the

foregoing Notice of Appeal was served on the Town of Davidson and its Counsel by hand delivery.

SERVED:

Jason Burdette
Planning Director
Town of Davidson

251 South Street

P.O. Box 579

Davidson, NC 28036
Jjburdette@townofdavidson.org
(704) 892-7592

Karen Wolter, Esq.
Town Attorney
Town of Davidson

Bringewatt, Wolter & Snover, PLLC
P.O. Box 453

Davidson, NC 28036
karen@bwsnclaw.com

(704) 778-1146

Ryan Bolick, Esq.
Attorney for the Board of Adjustment
Town of Davidson

Cranfill Sumner, LLP

2907 Providence Road, #200
Charlotte, NC 28211
rbolick@cshlaw.com

(704) 940-3416

SIGNED, this the 25" day of June 2024.

/s/

James Thomas Davis
Petitioner, Pro se
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514 Walnut Street
Davidson, North Carolina 28036

(256) 303-4638
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG 26™ JUDICIAL DISTRICT

JAMES THOMAS DAVIS )
(Town of Davidson citizen) )
)
Petitioner, Pro Se, )
)

v ) WRIT OF CERTIORARI
)
TOWN OF DAVIDSON )
(a North Carolina municipality) )
)
Respondent. )

WRIT OF CERTIORARI

This Court, having found Petitioner’s Petition for Review in the Nature of Certiorari
sufficient in form;
IT IS, THEREFORE, ORDERED that the Town of Davidson prepare and certify 1o this

Court the record of proceeding and/or its complete file relating to the Petitioner’s Appeal of Notice

of Violation, cited below, within sixty (60) days of the date of the entry of this Writ of Certiorari.

Governing Local Government Board: Town of Davidson, Davidson Board

of Adjustment

Decision/Order Appealed: Town of Davidson v. James T. Davis, Appeal of
Notice of Violation, 514 Walnut Street, Parcel No. 00705130- Decision
dated May 20, 2024,
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Parties: Petitioner- James T. Davis; Respondent- Town of Davidson
Heard: April 29, 2024

Location: Davidson Town Hall, 251 South St., Davidson, NC 28036

Deliberated: April 29, 2024

Written Decision provided to Petitioner: May 24, 2024

This Writ directs Petitioner to serve the filed Petition and the Writ upon each respondent
named therein in the manner provided for service of a complaint under Rule 4(j) of the N.C. Rules
of Civil Procedure. No summons shall be issued. The Court Clerk shall issue the Writ without
notice to the Respondent as the Petition was properly filed and in proper form. A copy of the

executed Writ shall be filed with the Court.

CERTIORARI GRANTED.

SO ORDERED, this the day of , 2024

The Honorable
Superior Court Judge
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FILED

DATE: August 15, 2025
TIME:4:43:11 PM
MECKLENBURG COUNTY

CLERK OF SUPERIOR COURT
STATE OF NORTH CAROLBN:A. Fairley IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG 24CV029218-590
JAMES THOMAS DAVIS, )
)
EetitIoHeT, ) CONSENT ORDER REMANDING
. ; JURISDICTION TO THE BOARD OF
' ) ADJUSTMENT
TOWN OF DAVIDSON, )
)
Respondent. )

THIS MATTER comes before the Court upon a Writ of Certiorari filed in this case seeking
a review of the Town of Davidson Board of Adjustment’s (“Board™) determination that upheld the
administrative determination that Petitioner was in violation of a Town of Davidson Ordinance (
“Administrative Decision”). Further, the Writ seeks review of a request for a variance requested
by Petitioner (the “Variance™). The Decision and Order entered by the Board did not address the
Variance. The Parties therefore consent to a remand of the jurisdiction of this matter to the Board
of Adjustment so that it may render a decision on the requested variance. The Court, having
reviewed the record and the applicable law, and with the consent of the parties, makes the
following findings and orders:

FINDINGS OF FACT

1. The Court has jurisdiction over this matter pursuant to N.C. Gen. Stat. 160A-393,
which governs judicial review of decisions by boards of adjustment.

2. The Petitioner filed a petition for Writ of Certiorari seeking review of the Board's
decision regarding the Administrative Decision and the Variance.

3. While the Board rendered findings of fact and conclusions supporting it’s decision
with respect to the Administrative Decision, it did not render findings and conclusions related to
the Variance.

4. Under N.C. Gen. Stat. 160A-393(1), the Court has the authority to remand a case to
the decision-making board with instructions for further proceedings.

-

S. The parties have consented to the remand of this matter to the Board for the purpose
of rendering a decision on the requested Variance.
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CERTIFICATE OF SERVICE

This is to certify that the undersigned has this day served the foregoing CONSENT
ORDER REMANDING JURISDICTION TO THE BOARD OF ADJUSTMENT on all of
the parties to this cause by:

Depositing a copy hereof, postage prepaid, in the United States Mail, addressed to
the attorney for each said party as follows:

X Via electronic mail addressed to the attorney for each said party as follows:

Ryan T. Vince

Robertson & Associates, P.A.

2730 East W.T. Harris Boulevard, Suite 101
Charlotte, NC 28213
rtvince@rlrobertson.com

This the 18" day of August, 2024.

CRANFILL SUMNER LLP

D iz

Ryan D. Bolick, NC Bar #26482
Attorney for Respondent

P.O. Box 30787

Charlotte, NC 28230

Telephone (704) 332-8300
Facsimile (704) 332-9994
rbolick@cshlaw.com

BY:
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Planning Areas
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2.2.4  VILLAGE INFILL PLANNING AREA

A. DESCRIPTION

The Village Infill Planning Area comprises Davidson’s traditional, residential
neighborhoods and provides for infill development surrounding the historic town
center. Streets, sidewalks and greenways in the Village Infill Planning Area must be
interconnected. A range of housing types is encouraged: For Master Plan projects on
lots over three acres a mix of at least two different building types is encouraged.

Additionally, small retail establishments are permitted on corner lots, with restrictions.
This encourages the provision of small-scale retail and service uses for surrounding
residential areas. Buildings are restricted in size to promote a local orientation, to be
pedestrian-oriented, to be compatible with the scale of surrounding residences, and to
limit any adverse impacts on residential development.

B. PERMITTED USES

The following table establishes the permitted uses for the Village Infill Planning Area.
Uses not listed in the table below are presumed to be prohibited. (See Section 2.1.3)
Additional requirements are set out in Chapter 3, Uses with Additional Requirements.

Town of Davidson, NC

DAVIDSON PLANNING ORDINANCE 2-19
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Planning Areas

2-20

Bed & Breakfast
Day Care Home
Family Care Home
Residential

Home Occupation
Professional Services
Retail Secondary

Fire & Police Station
Government Services
Recreation Facility, Outdoor
Transit Shelter

TABLE 2-12: VILLAGE INFILL USE TABLE
Residential Uses

Commercial/Office/Retail Uses

Civic/Educational/Institutional Uses

Agricultural Uses

Community Garden ‘

Infrastructure Uses

Essential Services | ‘

Accessory Uses

Use customarily accessory to the principal use ‘

Accessory Dwelling ‘

Containment Devices for trash & recyclables

*Use must be approved by the Planning Director.

C. PERMITTED BUILDING TYPES.

The following table establishes the permitted building types for the Village Infill Planning
Area. Building types not listed in the Building Type Table are presumed to be prohibited
(See Section 2.1.4). Additional requirements and exceptions are set out in Section 4, Site
& Building Design Standards.

DAVIDSON PLANNING ORDINANCE

AR
AR

AR
AR
AR

AR
AR

AR

P*
AR
AR

P = Permitted, AR = Permitted with Additional Requirements

07.01.21
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Town of Davidson, NC

Planning Areas

TABLE 2-13: VILLAGE INFILL BUILDING TYPE TABLE

Building Types Allowance Design Review Height

Minimum Maximum

Detached House P - 1 stories 37 feet?

Townhouse P R 2 stories 37 feet®

Attached House P R 2 stories 37 feet®
Mixed Village P R 2 stories 2 stories
Live/Work1 P R 2 stories 37 feet?
Institutional P R 2 stories 37 feet3
Storefront? P R 2 stories 2 stories
Accessory Structure P See Section 4.5.8 1 story 2 stories

R = Required, P = Permitted

'At least 50 percent of the heated floor area in a live/work building type must contain the
residential dwellings unit(s).

2Storefront buildings shall be permitted on vacant corner lots only and shall not exceed
2,500 square feet per story. A corner lot must be vacant for 12 months before a storefront
building would be permitted.

3The height is measured from the finished floor elevation of the facade facing the street
to the ridgeline or the highest point of the roof, where there is no ridgeline, excluding
chimneys and basements.

. SITE DESIGN STANDARDS

1. Setback Requirements: The following table establishes the required setbacks for the
Village Infill Planning Area.

2. Open Space Requirements: The following table establishes the required open space
for the Village Infill Planning Area.
TABLE 2-14: VILLAGE INFILL OPEN SPACE TABLE
Required % of Development
Open Space ‘ Minimum ‘ Maximum
| 10% | NA

3. Density Requirements: There are no density requirements in the Village Infill
Planning Area.

DAVIDSON PLANNING ORDINANCE 2-21
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Planning Areas

TABLE 2-15: VILLAGE INFILL SETBACK TABLE

Building .
Types Front Setback Side Setback Rear Setback
Minimum | Maximum | Minimum | Maximum Minimum Maximum
Detached
House T T Tt Tt 20 NA
Townhouse 5 10 103 NA 5 NA
Attached
House T T Tt Tt 20 NA
Mixed
Village T T Tt Tt 20 NA
Live/Work 5 10 10 NA 5 NA
Institutional 0 NA 10 NA 5 NA
' Storefront’ 0 20* 10 NA NA NA
Accessory
Structure 1t 1t 1t 1t 1t Tt

Setbacks are measured in feet.

tln the Village Infill Planning Area, front setbacks for detached and attached houses shall
be within the minimum and maximum front setbacks for buildings within 500 feet along
both sides of the same street in either direction AND within ten feet of the front setback
for the closest house on the same side of the street. For dual-frontage lots, the Planning
Director may waive the adjacent setback rule requiring the subject house to be within
ten feet of the closest adjacent house based on the context of the block. Balconies,
stoops, stairs, open porches, bay windows, and awnings are permitted to encroach up
to five feet into the front setback area when this procedure is used to determine the
setback.

t1The total of both side setbacks shall be equal to or greater than 30 percent of the lot
width at the front building line; however no side setback shall be less than five feet.

t11See Section 4.5.8 for permitted location and setbacks of accessory structures.

'Pedestrian features such as plazas, stoops, walks, and sidewalk cafes, etc,, are included
as part of the front and side setback areas.

20n corner lots, the front setback applies to all street facing facades.

3Side setbacks apply only to a townhome side wall that is not shared with another
townhome wall.

“Setback shall be no more than adjacent house.

2-22 DAVIDSON PLANNING ORDINANCE 07.01.21
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Planning Areas

E. DEVELOPMENT STANDARDS
For development standards applicable in the Village Infill Planning Area, see the

followin

g sections:

Section 4, Site & Building Design Standards
Section 5, Affordable Housing

Section 6, Subdivision & Infrastructure
Section 7, Parks & Open Space

Section 8, Parking & Driveways

Section 9, Tree Preservation, Landscaping & Screening
Section 10, Lighting

Section 11, Signs

Section 17, Watershed Protection Regulations
Section 18, Floodplain Regulations

Section 21, Stream Buffer Regulations

The following are additional development standard(s) in the Village Infill Planning Area.

F. Applica

Town of Davidson, NC

In each master plan development creating 15 lots or more, 20 percent of the lots
for detached, townhome, and live/work building types must be no greater than
32 feet nor less than 18 feet in width. These lots may not be combined to form a
larger lot.

A detached house may be demolished only if it is replaced with a residential
dwelling unit.

The setbacks and building heights in certain overlay districts sometimes exceed
what is permitted in the Village Infill Planning Area. The stricter regulation shall
take precedence.

New development along the lake shall retain 100 percent of the lake shoreline
for public use. The existing vegetation within this area shall be preserved. This

area may be dedicated to the Town for general public use. Refer to Section 17 -
Watershed Overlay District for restrictions on pervious surface in the shoreline
buffer area.

ble Overlay Districts
Village Infill Overlay (See Section 2.3.4)

DAVIDSON PLANNING ORDINANCE 2-23
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Planning Areas | 2.3 OVERLAY DISTRICTS
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2.3.4  (VI-0) VILLAGE INFILL OVERLAY DISTRICTS
A. PURPOSE

The Village Infill Overlay District is established to preserve the character of the older
parts of Davidson as defined by the Village Infill Overlay Districts. The town’s historic
core cannot remain static, but its existing character is worth preserving. It is acceptable
for new houses to be larger than older ones, but not so much larger as to threaten
neighborhood character. Development in the Village Infill Overlay District should:

«  Remind one of the surrounding neighborhood;
«  Recognize the built environment;
« Have a human scale; and

+  Preserve significant trees;

B. DISTRICTS
. Village Infill Overlay - Red
. Village Infill Overlay — Orange
. Village Infill Overlay - Yellow
. Village Infill Overlay - Green
. Village Infill Overlay — Blue
. Village Infill Overlay — Purple

The Village Infill Overlay District is depicted on Map 2.3.4.

DAVIDSON PLANNING ORDINANCE 07.01.21
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C. PERMITTED USES

Planning Areas

The permitted uses within each Village Infill Overly District are those uses which are

allowed in the underlying planning area.

D. BUILDINGTYPES

The permitted building types within each Village Infill Overlay District are those uses

which are allowed in the underlying planning area.

The following table establishes the maximum height of the primary structure in a Village
Infill Overlay District. The height of the structure is measured from the finished floor
elevation of the facade facing the street to the ridgeline or the highest point of the roof
(where there is no ridgeline), excluding chimneys and basements. Accessory structures

shall be as outlined in Section 4.

TABLE 2-64: VILLAGE INFILL OVERLAY HEIGHT TABLE

Overlay District
Red
Orange
Yellow
Green

Blue

Purple

E. SITE DESIGN STANDARDS

Maximum
35’
32
32
32
35’
35’

1. Setback Requirements: The following table establishes the required setbacks for

the Village Infill Overlay District.

TABLE 2-65: VILLAGE INFILL OVERLAY SETBACK TABLE

Front Setback Side Setback! Rear Setback
Front setbacks shall The side setbacks shall be at a minimum the Rear setbacks
be the same as for the same as the Village Infill Planning Area. In shall be the same
Village Infill Planning addition, the total of both side yard setbacks | as for the Village
Area shall be equal to or greater than 30% of the Infill Planning

property’s street frontage Area.

Setbacks are measured in feet.

'0On corner lots, the minimum and maximum side setback requirements shall be the

same as the front setback requirements.

2. Single-family detached homes in each overlay district shall face the street and have
a pedestrian access (walkway) connecting the front of the house to the street.

Town of Davidson, NC

DAVIDSON PLANNING ORDINANCE 2-83
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2-84

F. FLOORTO AREA RATIO

An addition of 250 or more square feet to the exterior of an existing house (as of the
adoption of this ordinance) or any new house construction within the Village Infill
Overlay districts shall require compliance with Floor to Area Ration (FAR) maximums.

Square footage counted toward FAR calculations shall include heated floor space within
the primary structure, attached garage space, and any space above an attached garage
whether heated or not, but not including finished basements. See Definitions for more
information. Renovations of interior spaces not affecting the exterior of the house or
external additions without floor or roof are not subject to design and size restrictions.

The owner/applicant may choose to build the maximum square footage allowed for a
property in a smaller lot size category.

TABLE 2-66: VILLAGE INFILL OVERLAY FLOOR TO AREA RATIO TABLE

Lot Size
Less than 6,000
6,000 to less than 10,000
10,000 to less than 15,000
15,000 to less than 21,000
21,000 to less than 28,000
28,000 or more square feet

Red
0.42
0.33
0.23
0.17
0.13
0.10

Orange
0.39
0.31
0.21
0.16
0.13
0.11

Yellow
0.38
0.31
0.25
0.19
0.15
0.12

Green
042
0.3
0.23
0.17
0.14
0.11

Blue
0.42
0.35
0.27
0.20
0.16
0.13

Purple
0.40
0.30
0.25
0.20
0.17
0.14

* A principal structure constructed in the village infill overlay district shall be designed in
proportion to the size of the lot as described in the following chart. A detached house may
be built with a total floor area of 1,500 square feet or not to exceed the maximum FAR as
calculated in the chart. The owner/applicant may choose to build the maximum floor area

allowed for a property in a smaller lot size category.

Lot size is measured in square feet.

DAVIDSON PLANNING ORDINANCE

07.01.21
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Site & Building Design Standards | 4.3 General Site Design Requirements

7. Developments that include or front on an existing street must integrate that street
into the development. Vehicular access may be from existing or new streets.

Berms that separate development from the street are prohibited.

See Section 8 for Parking and Driveway requirements and Section 6 for Street Design
requirements.

B. Building Location and Orientation

1. Buildings must front on a public street, pedestrian way, or a dedicated public plaza
that is open to a public street.

2. Abuilding located at a street intersection shall not have parking, loading, or service
areas at the corner.

3. Significant street vistas should terminate in a focal point, such as a distinct building,
architectural or natural feature.

EXAMPLE OTS FRONTING PEDESTRIAN WAYS

Buildings fronting a pdesz‘rian alley. Davidson, NC Residential lots fronting a cottage court. Saint Charles, MO

C. Building Height

For building heights, see Section 4.4.1 and the specific district standards detailed in
Section 2.

D. Fences, Hedges, and Garden Walls

1. All Planning Areas: Fences, hedges, and/or garden walls located in front of the
building line shall be no greater than three feet in height and fences shall be no
more than two-thirds solid. Fences, hedges, and/or garden walls located behind the
front building line shall be no greater than six feet in height. Chain link fencing is
allowed in rear yards only. Hedges, garden walls, or fences may be built on property
lines or as the continuation of building walls. For buildings on corner lots, both
facades fronting a street shall be considered a front building line for purposes of
fencing, hedges, and garden walls.

2. Scenic Byway Overlay District: For parcels subject to the split-rail fence standards
within the Scenic Byway Overlay District, fences shall be constructed with a top of
rail height not to exceed 48 - 52 inches. Supporting posts may extend an additional
six to eight inches above the top of rail, but may not exceed 58 inches total.
Agricultural or equestrian-related exceptions may be permitted by the Planning
Director.

Town of Davidson, NC DAVIDSON PLANNING ORDINANCE 4-3
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Site & Building Design Standards

3. Retaining Walls: The maximum height of retaining walls behind the front building
line is six feet. In front of the building line the maximum height of retaining walls is
three feet. Taller retaining walls may be tiered, with a minimum two foot separation
between walls.

E Loading/Service Areas, Mechanical Equipment and Utilities:

1. Loading facilities, loading docks, service doors, and other service areas shall not be
located along a primary street-facing facade, nor visible from a park or public open
space.

2. Mechanical equipment (except small items such as fans and vents), utility meters,
storage areas, solid waste containers (including dumpsters, compactors, recycling
containers, and solid waste and recycling handling areas), transformers, generators,
HVAC units and similar features, or other utility hardware on the building, roof, or
ground shall be screened from public view with materials similar to the structure;
OR they shall be so located as not to be visible from a primary fronting public street.
In certain cases, screening using natural materials may be preferable. See Section 9
for landscape screening requirements. Note: Natural screening alternatives must be
approved by the Planning Director in consultation with the Arborist.

3. Screening is not required for electronic vehicle charging stations.

4. Off-street parking shall not be located forward of the front facade of the building
unless on a corner lot. On a corner lot, parking may not be located in front of the
facade on the primary street. See Section 8 for more information on parking.

5. Underground Utilities: All utilities must be underground from the point of
connection. See Davidson Municipal Code for right-of-way restrictions.

F. Encroachments: Certain structures shall be permitted to encroach within the minimum
required setbacks established in the respective planning areas in Section 2 as specified
below:

1. Hedges, garden walls, or fences may encroach within minimum required setbacks up
to the property lines.

2. Cornices may encroach up to two feet within any required minimum setback.
3. Detached house, attached house, and townhouse building types may have:
a. Reardecks that encroach up to eight feet into the rear setback.

b. Balconies, stairs, stoops, open porches, bay windows, and awnings that
encroach up to five feet into the minimum front setback area of the lot.

¢.  Outdoor swimming pools that encroach to within five feet of any side or rear
property line.

4. Ramps for handicap accessibility and fire escapes required by the North Carolina
State Building Code may encroach within any required minimum setback, but may
not be closer than three feet to any property line.

5. Required street lighting and any landscape lighting may encroach into a minimum
required setback.

G. Development Plans with Multiple Buildings

1. Inorder to encourage pedestrian activity, buildings should be grouped together
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C. Off-street parking areas are located behind the building or underground.

D. Thefirstfloor shall be taller than upper floors and lower floors should be differentiated
architecturally to create a sense of human scale.

E. Main entrances shall be distinguished architecturally from the remainder of the
building.

F.  Major building entrances that provide access to the primary use of the building shall
be distinguished from the entrances used for secondary uses.

G. The principal entrance to a building, and any groundfloor tenant space entrance
shall front the primary public street or a public open space such as a square, plaza,
courtyard, or pedestrian way.

H. Secondary uses and entrances may be located off a rear parking area.

I.  Large buildings fronting multiple streets shall provide entrances from each street.

4.5.8 ACCESSORY STRUCTURES

An accessory structure is an above-ground structure that is clearly and customarily
subordinate to a principal use or principal structure located on the same lot. An
accessory structure is smaller in area, extent, or purpose than the principal use or
principal structure. Accessory structures are permitted as established in the respective
planning areas in Section 2 provided they meet the specific standards set forth in this
section. Lots within the Rural Planning Area that are part of an approved master plan are
subject to all applicable ordinance requirements and are not eligible for the exceptions
granted to individually-developed lots located within the Rural Planning Area.

For the purposes of this ordinance, the establishment or construction of an accessory
structure on an existing lot shall be considered an expansion of an existing use and/or
structure and shall be subject to the approval procedures found in Section 14.

A. Number of Accessory Structures

1. In the Rural Reserve and Rural Planning Areas, on lots over two acres where the
proposed accessory structure is located more than 150 feet from the right-of-way
or is not otherwise visible from the right-of-way, accessory structures may include a
detached garage and two other accessory structures.

2. Inall other situations, the number of accessory structures on a lot may include
a detached garage (if there is not an existing attached garage) and one other
accessory structure. If the primary structure includes an attached garage, only one
accessory structure is allowed.

B. Size of Accessory Structure

1. Inthe Rural Reserve and Rural Planning Areas, on lots over two acres where the
proposed accessory structure is located more than 150 feet from the right-of-way or
is not otherwise visible from the right-of-way, the footprint of an accessory structure
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shall not exceed 1,200 square feet. In all planning areas, except the Rural Reserve and
Rural Planning Areas, the footprint of an accessory structure must not exceed 650
square feet or 30% of the footprint of the principal building (up to a maximum of 900
square feet), whichever is greater.

2. All accessory structures ancillary to non-residential building types or multi-family
building types shall be reviewed by the Design Review Board, in accordance with the
procedures in Section 14. Additionally, certain residential accessory structures may
require review by the Design Review Board or Historic Preservation Commission if
they are located in certain historic districts and/or not subject to the North Carolina
Residential Code for One and Two-Family Dwellings. See G.G. 160D for a full list of
exceptions.

3. The height (elevation above mean sea level) of an accessory structure shall not
exceed the height (elevation above mean sea level) of the principal structure or may
not exceed two stories, whichever is less.

4. Street-facing doors on any accessory structure shall not exceed ten feet in width.*

5. Any accessory structure with street-facing doors shall have a maximum overall width
of 25 feet.

C. Location of Accessory Structure

1. A minimum of ten feet shall be maintained between the proposed accessory
structure and the following: 1) The principal structure; and, 2), any other accessory
structure(s).

2. Accessory structures shall be located in the rear yard only.

3. Accessory structures shall not be served by a driveway separate from that serving
the principal structure. A driveway serving a principal use may be extended to the
accessory structure.

4. Inthe Rural Reserve and Rural Planning Areas, any accessory structure over 900
square feet shall have a minimum 15 feet side yard setback and a minimum 30 feet
rear yard setback. In all other circumstances, the minimum side yard setback shall be
five feet and the minimum rear yard setback shall be five feet.

5. Exceptions or minor variations to the accessory structure location regulations may
be permitted with the approval of the Planning Director. Such provision will only be
for extraordinary site conditions.

6. Pools must be located in the rear yard only. Pools must also be at least 5 feet from
the property line. All pools must meet Mecklenburg County’s rules governing
swimming pools.

D. Detached garages

1. For the purpose of this ordinance, a detached garage is an accessory structure and
shall meet all applicable standards of accessory structures, except as listed below.

2. If agarage hasa minimum of 15 feet of wall in common with the main body of the
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Where multiple local development permits are required to complete a development
project, the development permit applicant may choose the version of each of the local

land development regulations applicable to the project upon submittal of the application
for the initial development permit. This provision is applicable only for those subsequent
development permit applications filed within 18 months of the date following the approval
of the original permit. For the purposes of the vesting protections described in G.S. 160D,
ab erosion and sedimentation control permit or a sign permit is not an initial development
permit.

14.20 CERTIFICATE OF OCCUPANCY

No structure hereafter erected, moved, structurally altered or changed in use shall be used
or occupied until a certificate of occupancy has been issued by Mecklenburg County Code
Enforcement. Any certificate of occupancy issued shall state that the structure or portion
of a structure is in compliance with the information stated on the zoning permit and with
all applicable provisions of this ordinance. A record of all certificates of occupancy shall be
kept on file in the office of the Mecklenburg County Code Enforcement and copies shall be
furnished, on request, to all interested parties. If a certificate of occupancy is denied, the
reasons for such denial shall be specified in writing and provided to the applicant.

14.21 APPEALS AND VARIANCES

14.21.1 INITIATION OF APPEALS AND VARIANCES

Appeals and variances shall follow the rules and procedures set out in G.S. 160D- 406 and
160D-705, as amended.

14.21.2 APPEALS PROCEDURE

A. The Board of Adjustment may, after having held an evidentiary hearing on the matter,
reverse or affirm, wholly or partly, or may modify the decision appealed form and shall
make any order, requirement, decision that ought to be made.

B. The Board of Adjustment shall have all the powers of the Planning Director in making
any order, requirement, decision, interpretation, or determination with reference to an
appeal or petition. All administrative decisions, unless otherwise provided by statute or
ordinance, may be appealed to the Board of Adjustment. G.S. 160D.

C. The owner or party shall have 30 days from receipt of written notice to file an appeal. Any
other party with standing shall have 30 days for receipt of any source to file an appeal. In
the absence of evidence to the contrary, notice pursuant to G.S. 160D given by first class
mail shall be deemed received on the third business day following deposit of notice for
mailing with the United States Postal Service per G.S. 160D.

D. The official who made the determination, or their successor, must appear as a witness at
the hearing. G.S. 160D.

E. An appeal stays the enforcement of the action appealed, including fines, until a
determination is made, unless the Board of Adjustment receives a certified decision as
otherwise provided in G.S. 160D.
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14.21.3 VARIANCE PROCEDURE

When unnecessary hardships would result from carrying out the strict letter of these zoning
regulations, the Board of Adjustment shall have the power to vary or modify any of the
regulations or provisions of the zoning regulations pursuant to NCGS Section 160D-705(d),
Variances.

A. The following are not cause for a variance:

1. The citing of other nonconforming or conforming uses of land or structures in the
same or other planning areas.

2. The request for a particular use expressly, or by inference, prohibited in the
district involved.

3. The fact that the property may be utilized more profitably with a variance.

B. The Board of Adjustment may only grant a variance having first held a public hearing
on the matter and having made determinations based on findings of fact, aligning
with G.S 160D-705. These determinations are:

1. Unnecessary hardship would result from the strict application of the regulation.
It shall not be necessary to demonstrate that, in the absence of the variance, no
reasonable use can be made of the property.

2.The hardship results from conditions that are peculiar to the property, such as
location, size, or topography. Hardships resulting from personal circumstances, as
well as hardships resulting from conditions that are common to the neighborhood
or the general public, may not be the basis for granting a variance. A variance
may be granted when necessary and appropriate to make a reasonable
accommodation under the Federal Fair Housing Act for a person with a disability.

3.The hardship did not result from actions taken by the applicant or the property
owner. The act of purchasing property with knowledge that circumstances exist
that may justify the granting of a variance shall not be regarded as a self-created
hardship.

4. The requested variance is consistent with the spirit, purpose, and intent of the
regulation, such that public safety is secured, and substantial justice is achieved.

C. The Board of Adjustment, in granting a variance, may prescribe appropriate
conditions and safeguards in conformity with this ordinance. Violation of such
conditions and safeguards, when made a part of the terms under which a variance
is granted, shall be deemed a violation of this ordinance and shall be punishable as
described in Section 15.

D. Unless otherwise authorized by the Board of Adjustment and included in its decision
to grant a variance, an order of the Board of Adjustment granting a variance shall
expire, if a building permit, or certificate of occupancy (for a use for which a building
permit is not required), has not been obtained within one year from the date of its
decision.
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14.21.4 APPEALS AND VARIANCES - APPLICATION PROCEDURE

The following regulations apply to all applications submitted to the Board of Adjustment:

A. Before a petition for an administrative appeal, interpretation of the planning
ordinance, variance, or change or replacement of a nonconformity, or allowance
of a temporary use shall be heard and a public hearing conducted by the Board of
Adjustment, an application shall be submitted to the Planning Director along with a
fee in accordance with the fee schedule established by the Board of Commissioners.
Said fee shall be waived for any petition initiated by the Planning Director or other
officials of Davidson who initiate a request on behalf of the Town of Davidson. For
variance requests, the application shall be accompanied by a map clearly identifying
the subject property and all contiguous pieces of properties (i.e. all properties
traversed and/or separated by a road, stream, right-of-way, or similar natural or
man-made configuration). In addition, a list of names and addresses of the owners
of said properties, from the most recent official tax records, shall be provided by the
applicant.

B. Within five working days after having received an application for an appeal,
interpretation, variance, change or expansion of a nonconformity, or allowance
of atemporary use, the Planning Director shall determine whether the application
is complete. If he determines that the application is not complete, he shall serve a
written notice to the appellant or petitioner specifying the application’s deficiencies.
The Planning Director shall take no further action on the application until the
deficiencies are remedied. If the Planning Director fails to notify the appellant or
petitioner, the application shall be deemed complete.

14.21.5 APPEALS AND VARIANCES - DECISIONS

The Board of Adjustment shall hold a public hearing on an application no later than 45 days
after a complete application has been filed with the Planning Director. The application shall
be received by the Board of Adjustment at least ten days prior to the next regularly

scheduled meeting of the Board to be considered at that meeting. The Board of Adjustment
shall decide on that matter which was presented at the public hearing within 31 days of the
close of the public hearing.

All decisions of the Board of Adjustment shall be in writing and filed with the Planning
Director. An appeal from the decision of the Board of Adjustment may be made by an
aggrieved party and shall be made to the Mecklenburg County Superior Court in the nature
of certiorari. Any such petition shall be filed with the court no later than 30 days after the
applicant receives the written copy of the decision of the Board of Adjustment.

14.21.6 VARIANCE PROCEDURE - EFFECT OF APPROVAL

If the application for a variance is approved by the Board of Adjustment, the owner of

the property shall have the ability to develop the use in accordance with the stipulations
contained in the variance or develop any other use listed as “permitted use” for the planning
area in which it is located.
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14.22 QUASI-JUDICIAL DECISIONS

A. Process Required: In determining appeals of administrative decisions, special use
permits, certificates of appropriateness, variances, or any other quasi-judicial decision,
Boards and Commissions shall follow the quasi-judicial procedures set forth in G.S. 160D-
406. An evidentiary hearing shall be held to gather competent material, and substantial
evidence to establish the facts of the case. The evidentiary hearing must have testimony
under oath and must establish written findings of fact and conclusions of law.

Notice of Hearing: Notice of evidentiary hearings conducted pursuant to G.S. 160D shall
be mailed to the person or entity whose appeal, application, or request is the subject of
the hearing; to the owner of the property that is the subject of the hearing if the owner
did not initiate the hearing; and to the owners of all parcels of land abutting the parcel
of land that is the subject of the hearing. In the absence of evidence to the contrary, the
local government may rely on the county tax listing to determine owners of property
entitled to mailed notice. The notice must be deposited in the mail at least 10 days, but
not more than 25 days, prior to the date of the hearing. Within that same time period,
the local government shall also prominently post a notice of the hearing on the site
that is the subject of the hearing or on an adjacent street or highway right-of-way. The
board may continue an evidentiary hearing that has been convened without further
advertisement. If an evidentiary hearing is set for a given date and a quorum of the
board is not then present, the hearing shall be continued until the next regular board
meeting without further advertisement.

C. Presentation of Evidence: The applicant, the local government, and any person
who would have standing to appeal the decision under G.S. 160D shall have the right
to participate as a party at the evidentiary hearing. Other witnesses may present
competent, material, and substantial evidence that is not repetitive as allowed by the
board.

Objections regarding jurisdictional and evidentiary issues, including, but not limited to,
the timeliness of an appeal or the standing of a party, may be made to the board.

The board chair shall rule on any objections, and the chair’s rulings may be appealed
to the full board. These rulings are also subject to judicial review pursuant to G.S. 160D.
Objections based on jurisdictional issues may be raised for the first time on judicial
review. Note: Even if there is no objection before the board, opinion testimony from a
lay witness shall not be considered competent evidence for technical matters such as
property value and traffic impacts.

Decisions: The board/commission shall determine contested facts and make its decision
within a reasonable time. When hearing an appeal, the board may reverse or affirm,
wholly or partly, or may modify the decision appealed from and shall make any order,
requirement, decision, or determination that ought to be made. The board/commission
shall have all the powers of the official who made the decision.

Every quasi-judicial decision shall be based upon competent, material, and substantial
evidence in the record. Each quasi-judicial decision shall be reduced to writing, reflect
the board’s determination of contested facts and their application to the applicable
standards, and be approved by the board and signed by the chair or other duly
authorized member of the board.

o
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Board of Adjustment
Request to Participate in Hearing as a Witness

I, the undersigned, WOUI(iI/i/I:LtO participate in the Board of Adjustment Hearing:

6@(/(}& Q(QCQG “« as a witness.

(Insert the name of the Parties and/or the Project)

My Full Name: QBOLU& Qau{/\qﬁ.’ “[/Z’! QQG\/\
My Address: (0 Wal wu® S P,

Deooilion , N.c. X$03G
My Telephone: 9; (q " ? 35 AQ 3??

My Email: M b‘££¢Qeu\;\ LA (D ?_WQ;L_. <o M

I would like an opportunity to speak and be heard by the Board of Adjustment as a sworn
witness. | understand that any testimony | give must be must be competent, relevant, and
substantive to the matter referenced above.

Tl
Signed this_ | 3 day of SCPC\- , 2045~

el (LA

(Signature)

NOTE: This form must be returned to the Town of Davidson Planning Department at least 48
hours prior to the hearing referenced above. You may either email the form to
agolden@townofdavidson.orgor mail the formto the physical addressbelowin such a manner
that it is delivered at least 48 hours prior to the hearing referenced above.

Town of Davidson — BOA Hearing Materials
Attn: Andrew Golden

P.O. Box 579

251 South Street

Davidson, NC 28036
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	VI. ADJOURNMENT


From: Andrew Golden

To: James Davis

Subject: RE: Response to Davidson Planning Dept.- Swimming Pool Equipment Located in the Setback
Date: Wednesday, August 3, 2022 4:03:00 PM

Good afternoon,

| had a chance to sit down with staff and our town attorney to discuss and we are holding with the
standard position that we have taken over the years, that pool equipment is not allowed in setbacks.
Our attorney affirmed that the pool equipment unit is a “structure” by definition and it is one that is
not listed in the ordinance to be permitted in the set-back area. Setbacks apply vertically and so
raising it onto a shelf-like structure would also not be possible. We also discussed other options that
you may be able to take. One idea is to put the equipment in the detached garage if there is room
available. Another would be to build onto the garage and store the equipment within the extension,
provided there is room and that the garage footprint does not exceed the allowable amount. |
believed you mentioned the possibility of moving the HVAC unit and being able to squeeze the pool
equipment in that area if that is still an option.

Thank you for your patience in us looking into this. Let me know if | can help any further.

Best,

Logo Andrew Golden

Planner

<]

T Web: www.townofdavidson.org
Office: (704) 940-9639

From: James Davis <jamestdavislaw@gmail.com>
Sent: Monday, August 1, 2022 10:16 AM
To: Andrew Golden <agolden@townofdavidson.org>; Yvonne Janssen

<yjanssen@townofdavidson.org>
Subject: Response to Davidson Planning Dept.- Swimming Pool Equipment Located in the Setback

Good Morning Andrew and Ms. Yvonne,

In re: Planning Ordinance Section 4.3.1.F- "Structures" Permitted to Encroach Within
Setbacks

Hope all is well. Below is my response to the Town's Position. Please know and convey to
the Town's Planning Dept. that it is not my wish to be argumentative, technical, and a thorn in
the Dept's side. My thorough and formal Response is
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due solely because we have no other reasonable place in which to install the pool equipment
without unduly burdening ourselves and inconveniencing neighbors. If a more appropriate or
less burdensome place existed, I would happily place the equipment elsewhere. It is my
sincerest wish to be considerate of my neighbors. Placing the pool equipment behind our
detached garage is lawful, but more importantly, it is the best place for all interested parties. I
need to finalize the placement of the pool equipment within the week, as Superior Pools dug
out the pool on Friday and electrical/plumbing trenching begins soon. I am happy to connect

and answer any questions. I sincerely appreciate the Town's patience and consideration.
Thanks!

"The Town of Davidson’s Planning Ordinance Section 4.3.1.F is not applicable to
swimming pool equipment. Pool equipment is allowed to be installed into one’s real property
setback.

Per Town of Davidson’s Planning Ordinance “Certain structures shall be permitted to
encroach within the minimum required setbacks established in the respective planning areas in
Section 2 as specified below: 1. Hedges, garden walls, or fences may encroach within
minimum required setbacks up to the property lines. 2. Cornices may encroach up to two feet
within any required minimum setback. 3.Detached house, attached house, and townhouse
building types may have: a. Rear decks that encroach up to eight feet into the rear setback. b.
Balconies, stairs, stoops, open porches, bay windows, and awnings that encroach up to five
feet into the minimum front setback area of the lot. c. Outdoor swimming pools that encroach
to within five feet of any side or rear property line. 4. Ramps for handicap accessibility and
fire escapes required by the North Carolina State Building Code may encroach within any
required minimum setback, but may not be closer than three feet to any property line. 5.
Required street lighting and any landscape lighting may encroach into a minimum required
setback.” See Section 4.3.1.F, General Site Design Requirements: Encroachments. The Town
of Davidson’s Planning Ordinance defines “structure,” in-part, as “[A]nything constructed,

installed, or portable, the use of which requires a location on a parcel of land....” See Section

16.3, Definitions: “Structure”.

Pursuant to the Plain Language Doctrine, when construing legislative provisions, courts
look first to the plain meaning of the words of the statute itself. See generally State v. Ward,
364 N.C. 157, 160, 694 S.E.2d 729, 731 (2010). “Where the language of a statute is clear and
unambiguous, there is no room for judicial construction and the courts must give it plain and
definite meaning.” See Williams v. Williams, 299 N.C. 174, 180, 261 S.E.2d 849, 854 (1980).
See also State v. Fletcher, 150 S.E.2d 54 (1966), 268 N.C. 140. See also State v. Beck, stating

“If the statutory language is clear and unambiguous, the court eschews judicial” (e.g.,
Statutory) “construction in favor of giving the words their plain and definite meaning.” 359
N.C. 611, 614, 614 S.E.2d 274, 277 (2005). However, when "a statute is ambiguous, judicial
construction must be used to ascertain the legislative will." Burgess v. Your House of Raleigh,
Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136-37 (1990). When ambiguity is present, courts
“construe the language in question in light of the applicable canons of statutory construction.
The intent of the legislature controls the interpretation of a statute.” Realty Co. v. Trust Co.,
296 N.C. 366, 250 S.E.2d 271 (1979). “Words and phrases of a statute must be interpreted
contextually, in a manner which harmonizes with the other provisions of the statute and which
gives effect to the reason and purpose of the statute.” In re Hardy, 294 N.C. 90, 240 S.E.2d
367 (1978).

Here, the language of Section 16.3, Definitions: “Structure” is clear, unambiguous, and





requires no interpretation. Reasonable and prudent Town citizens of common intelligence can
understand, when carefully read, the definition’s plain language. The Ordinance’s definition
contains no technical words or requires one to be learned in legalese to understand the
Ordinance’s clear definition of the word “structure. Because the Ordinance’s definition of the
word “structure” is clear and unambiguous, there is no room for statutory construction (e.g.,
interpretation, legislative intent/purpose, spirit, etc...) The Town must eschew statutory
construction and apply its Ordinance’s plain meaning.

Applying the Ordinance’s plain definition of the word “structure,” “Anything constructed,
installed, or portable, the use of which requires a location on a parcel of land....” to “pool
equipment,” it is abundantly clear that “pool equipment” does not fall within the scope of the
Ordinance’s definition of “structure.” Pool equipment is not required to be located on a parcel
of land in order to be used. In support thereof, pool equipment can be installed, elevated above
one’s land, and still properly operate without being placed on, coming into contact with, or
supported by a parcel of land. For example, pool equipment could be installed upon a
cantilevered deck, lateral supporting beams, or a platform supported by vertical brackets. See
attached picture/example. Because pool equipment can be used and operated while not located
on a parcel of land, “pool equipment” does not fall within the Ordinance’s clear and
unambiguous definition of the word “structure.” Because pool equipment is not defined as a
“structure,” Planning Ordinance Section 4.3.1.F is not applicable.

In conclusion, because the Town of Davidson must apply the plain meaning of the
Ordinance’s definition of the word “structure,” pool equipment does not fall within the scope
of the Ordinance’s definition” and, as such, Planning Ordinance Section 4.3.1.F not
applicable. Because Planning Ordinance Section 4.3.1.F is not applicable, pool equipment is
allowed to be installed into one’s real property setback."

Respectfully submitted,

- James T. Davis
(256) 303-4638

—————————— Forwarded message ---------

From: Andrew Golden <agolden@townofdavidson.org>
Date: Wed, Jul 27, 2022, 3:14 PM

Subject: Pool Equipment in Setbacks

To: jamestdavislaw@gmail.com <jamestdavislaw@gmail.com>

Hi Mr. Davis,

Pleasure speaking with you earlier. After meeting with staff, | got some clarification on the setback
issue.

Yvonne was correct that the Town does not allow pool equipment to encroach into setbacks. This is
based on Section 4.3.1.F of the planning ordinance, which lays out the allowable structures that shall
be permitted to encroach into setbacks. Anything not listed in this section is assumed to not be
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allowed. That is the main part of the ordinance that staff has historically cited for this decision.
| hope that at least helps clarify a bit. Let me know if | can help any further.

Best,

Logo Andrew Golden

Planner

[-<]
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